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riiATT e Ko Htaw Ail. Ko Uta.tv All r ' 
Nah Rabat I’kaw ... ... l2* 

ActaewlcdBiaeat of Debt. See liuita* 
THIS ACl, B. 19 . .. 592 

Act, Erroneous construction ot See 
Civil fbucldube Coou, s 022 ... 90 


1877 

1877—111 ! See Deoistiiation Ac* 
1877— XV: Set LmiTlTIO.'J AOt, 1 
1879—1- frr Sta»p Act, 1879 
IBSO— VII (Beng) • 5 m Public D 
Recovery Act 


Act— 

1855— XXVill: 5« INTERFST ...200 
1859— XXXV, & 9 See LOMATIO ... 81 
J858 — XL, a. 3 — Cerltjteafe ef Ouardtan- 
thlp—Cerlifieult erdereJ, but net tmed. Effect 
o/—Ltmil<ttton ] A certificate of guariliansbip, 
obtained under s. 3 of Act XL of 185A, takes 
eUect from the lime it is issued, and pot from 


1880— IX (Bcng.) See Road Cess , 
1882— IV . See Traksfeb of Pb 
Act 

1832— X : See Criminal Procedur 
1832— XIV: 5w Civil Proceduei 
1882 

1882— XV: See Small Cause 
Presidency Town 


1835— VIII.B 5 See SECOND Appi 


1859— XI, B3 5, fi - 5 m PUBUC Demands 
llECOtCRY ACT, as 10,23 
SOS ^ 

1800— XXVII • 5m CERTinCATB OF AD- 
UIMSTRATION ... <7 

1800— XLY: S« Penal Code 
1800— XX: See Registration Act, ISW 


Actionable Olaim. See Tbansibb < 
FBBTY Act, E3 S2, 135 ... 

Admlsslbilit? In Evidence of do 

forznor suit. See Uta Judicsti 
A dmission of appeal after time. 

MITATION Acr 1877, 8 6 

reviow after time. 

I MITATION Act, l''77. s 5 



GENERAL IXDEX- 


Aisjtloa, £:iittO Sfit aside. Limit. i 
ATlov ICT, 1S71, AiiT. 129 ... 3t'8 

AdTCTSe rciSSSSlcS. Limititios Act, 
i»; 7 ,abt m ... 101 

ASliTit esTlalala? a^bscaso cf lasol- 

Voat. ly4»I.rll^cr ... ... 67 


A- 



■ , Cinl jyoeiJurt fo<?«, If. 32 «»<{ &Sd, 

ft. 3—Oidfr rtJetliHf ta il nait « 

An o^^er reitrcun* an ajvplicntiou 
vnJcri 32 of the PiTil Proeeilare Co'lc to be 
nia te n pirtf to n luit la not nppeitnble liixUr 
cl. 2. ■ 3'<$ AEtBrsMSSi CniToo.i r Kouc* 


AlSiy Act— 

juri»Iictioa to ft Court of Small Cnnses in nil 
actions of ilebt and personal actions against 
perHios subject to niihtnrj law (other th.in 
soldiers in the regalar forces) orer which eneb 
Court would ordlnsrilj exercise jiiruiiiction, 
and prorides a Court of Requests (s. HS} for 
' ‘ ' of the Tolnc 

' I ight Against 

* : nd the juris* 

i7i«, also, 

* • s<lictioa"in 

■ . ' nnd not to 

‘’persons.*’ SnssE Ax.i r. 0. L. Pbesseboist 
113 

Arrears of Heat, Salt for— 6? T>itr- 

pHlHK/dr le *<itv tate — Krgulation Vllte/ 1810— 
tUngat Act Vlll tf 1SC9, 1 . C2.] Tbe rernindar 


■ I i.i O'dcr ttceutian af if/irei— Cirif 

iVaii^Hri Cbii. II S, 313. 314— i>iiwj 

An orvler under s 243 of the ' « ' • • 

Code itajing execution of ft dec • 

ft qiestlon relating to tbe ez< * . 

decree within the meaning of • ’ I 
therefore ft decree within the meaning of t. 2 
An appeal therefore lies from each order 
bTCCL r. ICnClllMOrt ClIOWOUBaiK ... Ill 
— . SaU M i:f/n«ri«e a/ Zxcru—Cirit t*a- 
aeJart C»Jt, I iti^Afghealian far laara fa HJ— 
Ko appcftt ties from an order 
fivueil un ler c 20l of tbe Ciril Procclore Code 
refulinz i>erioi<sloa to ft decree-holder to bid at 
a isle in execuilon of LU decree Joooositb 
M cssri.t BftOJO UOMTS Qnoex ... I7i 

frea derrcB cf r.c:8rler o? r.aa« 

pesa. •3<i Brius Corari Acr, s 49 :d2 

' cat cf tls5, Adnisslca cf. «« 

LtMiTSTio'T Act s 6 ... «$, SCC 

AjytUat: C;art, Stcrec ef, Effect cf. Sta 
Utod Act till or l3C9,s CS ... 13 
A;;'.l:itl;a Secrec-holder fer leave 
tc bid, Crlerrcfoslac iriArr*sti74 

• t9 8:t asiaeSale Sta Ciru 

raocioTBE coD», 189:. s sii rs'' 

AijrcTrlaticacfraTraflats. Seals f,»— 


iecr^es be ftilreriised tbe pntni for sale, and 
tbe ftmounts due were paid juto Coort be the 

* * ' • ' sale. In 

* , , urputuidnr 

• • ' • 'I hsequentij 

* , that the 

defendant wns. on the coostmclion of a IS 
of llecniaiion VIII of 1019. and s. 63, Cengal 
Act Vlll of I8C0, entitled to set off such pv* 
menu against the pUintiQ's claim, ^'aiagatitl 
Atrtar t. £rtmaih bitaJapaJtya, I. L. U., 8 Calc , 
677. foUoned. Liur Moiic.>( Saina r. SaiSiias 
8«!» ... . . ... ... 331 

Attacbneat aaier Cortiffsato ProeeAure. 

Saa I'vBLio Ltaijios Kbcutxbt ftcr 

*s 10,23 ... ... ... 208 

SSnaZLl Triasaetlsa— /VrcAail la tia nama 
a/ irtja} The question for decision 
was whether ft purchase in 1842, in tbe nnino 
of ft Hindu wife, of an Interest in part of her 
buehftnd's ancestral estate, was for herself, 
or for her husband, her name being useit lanama 
for him. The High Court, at tbe hearing in 
Mp|>eal, considered certain prerisus decUioni 
til cases arising out of lenaaii ttansaetioiis. Hut 
In amring at its conclusion, which was that 
the property was the wife's, it proceeded 


Ar=T A:t, i:::, ts, ii 3 , isi. saa • e, ■ 

Csna cocBT I'BuiniecT Towsi • • 
Is'C.e 13 .... ^ X 

m —: — ‘*5 vict- e c3)Bi 

151 — •/ A'tscX, Hftr J^ria 
^iflijH~Ctmrl af fmtU Caaua. af-~Caia 

a'larluaaf a IJt.rf I, af -tia Acmy t j|„ 
Aiu; .let (t< anl 3ict, c. 10)^ (Itci 


! KftisTO Ktxiui CuoannKixt ... ... 181 

rerjilActVni Cf lCfl9, t. C3-df*e*-'i* 

s«^»l •/ trdifi laada—tamjat C*ri/ eb«rri Aat 
|r/^IS7l). I. An afidicatlon 

for Ine neasurerornt of a whole eilnte Diider 
a. 38 of Htcgal Act Vill cl 1849 caiiuol-he 



oi:ntiial ixnnx. 


ill 


Bntil A.;t VIII of 1839— iSea^Al ilaaljlpal Act-fonffiw?-/. 

pruntf*'! where wn»l^ 1*n'U In Ih^l r^lfite hare I alMll hereafter l>e male, nnrl the parcmenlt, 

t>ecn hroiithl Into cnUiratlon by rnrlmn rrota, ' •* ■ * ' 

an I the InnilInrI h unable to lueerleln trhleh • ■ ■ ■ • ■ 


that the Un<li loueht to b: meiuure<l are known, 
but that the tenants lUbte to pay rent In ret* 
peet of sneb Ian>ti are nnknown. Lall* 
CiicDi LALr. IlAUDncKi aorE ... K 

~ . I. S3— ^eerv* far 

rent, Srffutien af^AppeHate CS»vr(, tfeerea af 
FjTtet tf—Lialihtf t» Firetment J A tleetee 
nnlrt t. 5i, n‘D{>al Act YIII of i839proTMe>l 
that tinleta the amoont <liie was pabt within 
15 itsyi from the date thereof, the tenant 
(juilcmentxlebtor) woijM be liable tn ejectment. 
1 hat ileeree was contirme<l in a|<|>ea> n» etep la 
erffute il hatinp Area fdea m tAe meamlime, 
Ihe tenant paid the decretal amount into 
Court within 15 days of the a|i|'cnaie decree 
77rW, that tnasmneh m the appellate decree 


— — - ■. s«. fiO, CO, 6C. See 

Oavs PHiisivot .. ... I 

' . I 65. (rrAsncARa 

orUshT, Settfou .. ...331 

V Cf 187s, •«. <0, 41, 39 

60, 62. Set RouxbaiiT Di"prr« ... 2fO 

■ . JY qJ 1870. See CaicvTTA Mwai- 

ciPAX. Acr ... 

— — V of 1870. See BeaQAL Moni< 

cipalAct ... ... 

. Vn of 1830. Set PcBUC 

Dekakdi IIeC'iTEbt Act .. 

-li IS of 1830. Set Road Cess 

Act ». 

— OlTil Courts Act, 1871. 8, 20 

See AalcatioK up Spit „ /55 

8, 23 

Bemoai. Act Vlll np I860, a. 33 . 57 

Sensal Utmlclpal Aet — Sei v ef 

1376) f. 32—Jlunieipal Corptraliont—Camimt- 
nantn—Iliphl af uap—Compenialion—Zand At- 
juiii/iaa ^cr, 2o/lS70.] Section 33 of Act V 
of 1876, the Benj'a) Aluoicipal Act, enacts that 
“ all roa Is, bridges, embankments, tanks, ghats, 
wharees, jetties, wells, cbaatiels and drains 
in any Manicipality (not being pritate proper- 
ty), and not being rnaintaltied by Ooreniment 
or at the pnblle eipeose, now existing or which 


■ . e.ath the romls. CiiiiBUA’r or Till 
‘‘I at MerxtetrAUTT r. Eisiioai Lint. 
Qoswaui ... ... „. 171 

Beat Act (VUI Of 1885), 8. 5. Se« 

StcoHD ArriAb ... 6G 

Birth, Freof of- Set Ertsixci Acr, 1872, 
• 33 ... ... ... 4i 

BC&A Set IjrriitST ... ... 200 

— Sait Oa. ^rr SiiUP Act, 1 . 13 ... 2G8 
Bcaadary Dispute— P«»»r»»i9B, Feidenet c/— 
.dr/ i' e/ 1 n75, s*. 40. 41, 59. 60, 62— 
'AMiTA4i«d«n 71/7/1 A formal decision on the 
rjiiesiion of boiitiiiary In a boundary dispulo 
under a 63 of Bengal Act V of 1875, nUlioutrh 
eonclusite as to possession, Is no bar to a suit 
bssci niMsii title Kala Cuaba Tsa Co , Id . r. 
•-I-. ... ... 28 f 

.*! r* •.?*.:*. ’/ Rioutot S cir 3oi» 

• I:*.*:; *.Lt, •• Rtontor Srir soo 

Vftrr&nty hy loader oa Salo 
and DeUToryo: Goods See CottnAcv, 

Uiiicn OP ... ... ... 237 

Sttxmi Courts Act (2721 of 1875), s. 49 

— tteitUuUo^ ef Canjugat liigKte— Appeal fnm 
detftt af Jieeaider »/ Jlangaon—Ctrtl rreeediirt 
Cade lAel XIF »/ >6S3), i. 510.1 Tbs prorlso 
in s. 49 of tbe Burma Courts Act araoniits to 
no express declaration that It is a rondition 
prece-Icnt to Ihe right of appcnl from the 
heconler’s Court that tho suit shall be one 
which has an amount or ralae capable of being 
esiiniated in money, and that that amonnt or 
value must fail wUhin certain speciGed limits. 
A suit for the restitution of conjugal rights 
is incapable of being v.ataed, and no appeal 
therefore id such n suit will lie under the 
Derma Courts Act from n decision of the Re- 
cooler of Rangoon. Qolau BAnuAii t. Fitiua 
' Uiist ... ... ... 232 

97 — C5p</ Piaetiturt Cede Aet (Xiy a} 1832), 
,, 3, 4. SlO-ZimitatisB del^XV e/l877), Sth. 


Calcutta Uaalelpil Aet (Soapal Aet IT 
of 1879). or/itiouTOF Wat „ ISS 

of 1670, S 213 — C^nrir/ifa/sr leep\nj animeh 



GENERAL INDEX. 


Calcntta ITwldpal Act— 

•riHimt hftnit—Conliuuififf cfftnt* hlvtn 
tj twnmont ani iah 9f prate 

euCieit far tamefffeneean <f4jfireHl 4att iefart tan^ 
ti'elicn ] Under j. 248 of Bengal Act IV of 
1^76. ft milkman, rrho h-u been coQTtcle^ and 
fiac] for keepiii? an animal irithout a license, 
cannot again be prcwecatcd for the cobUbo* 
mace of (be fame offence before coniiction. nor 
c.an be be separately proaecated for the same 
oflenee for eaeb day tbe offence is continneil 
as a separate and distinct offence under tbM 
section before consiction. In a eammons 
taken oat on tbe S7ih Slareb againsta milk' 
man for an offence ander s. 243, Bengal Act 
IV of 167fi. the offence vaa stated to hare been 
cotnmitted on the l6lb Itarch j tbe case was 
fixed for tbo 8th AnnI, when the defendant 
was conricte<l and fined by the ilsgistrate 
Another laoimona had been taken oat against 
him on the same day (27tb March) for a similar 
offence stated to hare been coramitte<! on the 
2oth March IfiU, that be coald not be con* 
rlcted on tbe second charge. Is Tn> srsrttB 
OP mi CoBPOBiTtos OP fsa Tows or Csv 
(TTTs r. Sfatoo Dswsa ... ... 109 

Case— 

Msbi r. VrsTssiTiT Joiiif, I. L, R., 8 
Boa^ 223,duseated (toca ... Sit 

StLTiants Pss r. Ttr.s BtnapcB Srsoa, 

I. L It., 10 Calc., 803. considered ... 200 
HiSDBoSison p IfstiDiS, I. L. R.i 
All, 278, followed ... 80 

Csti Cnras SfCLLinc t Jssora Dossbp. 

1 loJ. Jur N S., 284, followed .. 39 
Pats Drat. Lit r. Jraostr Kicats 
SisoB.L n.,4 I A.,24r. I. L. n..3 
Calc., 199, citc'l . . ... 21 

Eupbus or Isota e. Bapna Eisnas. 

I. L. It , 3 All , 38, diuented from 270 
JitjLrpDts UaBAViD r. flnoaoacuan. 

15 It. L. Ap. I ; 22 tv B. 422. 
followed . . ... 182 

KiPiBvarn Drirr Fnav Iiti EbcT' 

Tir, II B. L. R., 40t, followed ...322 
SittyiPrsor. Dio Natiis Sisa,LL.B., 

10 Calc., 80, followed ... 231 

Micxistoss r. Cbow, I. L. R., 9 
Calf.. eSO.aprrored ... 181,300 

ytoeiiax p. Jiwa Zui, I. L. II, 7 All., | 
336, obterred on ... ... 225 1 

Niawrr Enas r Paapr CrtPii.I. L. R., 
c Calc, 319, rtfmtd to ... ... 1? 

2>osoaorai. Ftarai r. SattsiTa Baspo 
ransra, 1. X.. C., 8 Cale., 877, fol> 
lowfl ... ... 311 

Ball Dan antaSison r.XtantPTrlau. 

L. R., 6 I. A, IlO.iiUllPSotahed ...309 


Cas 9 — f ' » 

Rau Kisnas v. Btiawasi Dis, I. L. B , 

1 AIL, 333, distinguished ... 159 

DCS Danaroos Sison p. Lreno Doobh, 

L. n. I A., 23 ; 1. L. D , 11 Calc , 301, 
Approred ... ... ... 17 

Sinax Nisp p. Maasisau bTaswABi, 

I. L. B.. 12 Calc , 842, followed ... 219 
SccBBTasr op Ststb r. RasRssrriBT 
llOOSBBJBE, 1. li. It., 9 Calc., S91, fol’ 

I lowed ... ... .. 203 

Tinas p bfoir, L. R , 16 Cb., 730, dis- 
tingnished ... •• 248 

Oattlo Trespass Act. 1S71, ss 20, 22. See 

CoMTajBB-nW ... ... 

Cause cf Action. Se* Iiispiobp abb Tesikt 

90 

. fftfRioar or SciT ... 300 

Certlieato of Adalulstration — xxrii 

aS tSeO—BipAt d(ii$ #/ <f««ai«dp«PMn. J 

Where payment of a debits not being with- 
held for traadulentor Texatioas rootira, but 
from a reasonable doubt as to tbe pnrtf entitled 
lo it. tbe person desirous of recorering the 
amount of tbe debt is bound to prodnee a 
ccrtlflcftte noder Act XZVII of I860 before he 
can obtain a decree, or exeeote n decree at* 
ready obtsioed by tbe deceased t though be 
nay institute bis smt, or apply for execotleii 
wiiboutsucb certificate, pronded & certificate 
IS filed before decree or before execution issues. 
JsNaxi Dalpav 6e.'« t. Uxm MaUOUbd ali 
I &uaK .. ... .. iT 

, — — '-gutrilagslilp : act xl 

OPtBSS.S 3 .. .. ... S19 

' crflcrelbut net Issued, Effect 

' Oi, •SrfACTXboPlBSB, & 3 ..219 

Oharlta'blo Oilt- WiLt, Cokstbuctiov 

or .. .. .. 193 

Civil Proeeduro Cole, ss. 2, 53, fii. 443. See 

SllMOB, bPITBT .. .. 189 

' ■ S3. 5, 4, fifO. See 

BcBSfi CvicBTs Act, bs. 49, 97 221 

— 1832. B. 13. BmP.E3 

JrSfCiTA .. .. 17 

H. 23. See llPi.Tr- 
rABiorsiESs .. .. 447 

— ,8.32. A.'sArreAL 100 

- I 8. 32. See CirtL 

rsocEDpne Cope, s 822 ... .. 99 

. .-,9,32. gferABTIES 90 

— ,tS. 223, 239, 248. See 

liaiTATlOX .. .. ... 237 

~ ■ ■ , ■ , 1882. s. 214— Anil to 
neanr yitprtiif* maney en retereal »/ decree under 
etkuk 0al« la etetHUtn teak pUca— Separate seif— 



OEKnRAL IKDEJC. 


CItU Traceluro 


IClTll rrO;c 4 ttrO G9i9-'Ci>nl!ixfJ. 


to O trltb costs. 0 then kppllct lor mtllntlon 
o( her boose trhlch h^l been fol<l amlcr the 
decree r«Tera^^, end eTealoall/ oblstnett an 
oncooditionsl order (or possession, Jt bcine 
left to liny rewoly open to him In respect of 


' — - , B. 5t0. Stt DcrnuA 
CoCRTB Act, s. 49 S2I,93j 

— '■■■■■ - f , B. CS9, cu 2. Sit 
ArrcAL .. ... .. dCK> 


person. Bisa XaL Coatteube w. Ooob> 
vokbtPebi ■« ... 92C 

ill ■ —I 294. fr< AtpeaL 174 

I ■■ ■, a. 395, SctT roB Sale 


egiilsrity erltliln the menninf' of tbs 

. r. yiM-a Ul. 1. 1.. a ,7 AIU 

440. uiAerrcil on. Sctrlicx BOcla r. Siiib 
ClICSCCBSait ... .. ..325 

».522Akd 32— /Nfrr. 


tel 


ndt taU^ 


pttodfr mit. JfpUt»h9>t to i* maio a party f»— 
jyuftr of Sigh Court on AVronnvi 

toHOtrutuon of Mt ] A merely erroneons coo* 
atrnction of the prorisionsof an Act la not a 
..... . 

" ’ . . nterplender 

. . Vnna.^, In 

•• * . ibseqneotly 

' Applied to 

. . •M opposetl 

• . . dge refoseil 

■ t, though it 

f the Cisil 
■ . not boTing 

• asserted to 

. . "S.ArT party 

under me special provisions ot ClinpterXXXIlI 
of the Civil procedure Code, and referreil her 
.to a Tegular suit. CiU, that the order, thcugU 
s. 311— ^ypfirefien fe j L^ve,! upon an erruneoQs constraction of the 


6etn ootf'-JIoTtga^ • « 

Kl7of U83),si, 

a certain tenure oh 

1881, cndere 86 ' , ' 

Act, a decree fo* ' 

that, on failure to pay the amount fonod due. { 
the Dortgagor'e right of redemption sbonld 1 
be barred on llth Uarcb 1685 ; this time was I 
subsequently extended on the application of ] 


— — , s. 623. Seo Re. 

... ... .- 02 

, 8. 621. Sta Re- 

... ... ... 231 

ttchei Property, stt Court 
... 162 
Sa 


it of, to compromise. 



GESnUMi INDEX. 


Coaralssloa to Oflclal Asstgaeo. i Oostraot, Sraach ef—Cot/i'iuo i 

6 m *NCT ... ... 66 to ^ ,,. 

Ceaialssioacrs. '•-n- — .- i— « • • • 


Cor:aittalto Coar' :f ' • *■. 

OMTHikTE, JCBU ' 

Ceia'casatioa. B^^o»lMrMelt•*t.Atrr. 

•.3i ... .. Ill 

- — ■ ^ CattU Trttpait Jet. 1871, «. 
20, it—Faltteimptaini ] A complnint wm •»«<!« 
uminft c«r(ain )>cnoBS un'Ier e 30 of the Cattle 
Trrvp'tu Act of 1971 charging them irilh haviog 
illeztnj' 8<'ieeil anA detained (be complainant's' 
cattle The Assistant Stagistrate vhobenril the j 
cnm|ilaint foiin'l It to be false, nnil be onlereil , 
the complainant to fls 20 compensation In, 

t1i» accuscl, nnilin ilefault to suffer simple ini' 
prisonment for 21 'lays ci- 
Hijib Court • i7<ff. the 

ami must l>» set asile. '• ^vt • 

t'nsBD r. CroaDiitB Dis .i • 

Cosaplalat. AMCsmwatPnoceDCBeCoDe. «s 


(■■•tw 01 luis pijicii'ise 10 a <Seiv lork iinu. 
irhicb they were in partcersbip, parcels of i 
were eohl lo ililferent bnjers in Ann ne 
dtioia, under such " forwartl” ccmlciwt-., 
cot'h was shipped in separate shipments to 
CalenttA firm. On the nrrfral of tho ciilc! 
I jection was taken to its quality by the .tim t 
' liiirers. who refused lo fake ilelirery 11.' 
cuttA firm, tbcreupan, snc'i the ren fm i m 
' the fire contracts nhorc mentioned 1 In li . 
of proof being upon the pMiiitilTs. ivli • 
A'^ceptcl the catch nfter full caainiiiafn 


Isiirnption was lint rehiittcl In tliu nbs lu 


ronsultlng with Ins Attorney anil luent as to the 
Aiiiiiability of compromising a case, ami aft'r 
rcceiring iiitiriiciions from the aiiomoy “ to «Io 
tbs beat be ceutl for lui cUeai,"co(nproniise<t 
the c**e. notwfthitandlng theeiprm prohibi* 
tlon of the client, and (lie client before the 
consent decree was drawn up noiified her dis* 
KOt lu the other side //rU. that (be couseni 
decree must be set aside, (iauuisoa r. ItoOui. 
orrs .. ))h 

CeapTcaiae ef ezit—Ctmpramiif titmimj 

htytai the Urtnt af Ikt /Vorc/«r« fWc 

t.ltl Xjy a/ \S9i), • 37s— Cjei/ireen#/, JtMiJt- 
ratnH af ura>iaj.\ The only comiwomise which 
A Coeil cftn In Atif CA«e be bound onder « 370 
of IhcCoileof Ciill f’rocc-lure to enforce, is 
one wbich A ljusts, wholly or In part, the suit; 
naMen pniog beyond the suit cannot. If Inelod. 
e-l In A compromise, be so cniorceii. A Coart 
refusing to grant a decree on a compromuego* 
Ing beyond the loiC. cannot boweecr grant a 
decree tooilifylng the terms of the proposed 
compromise, but mast leitre the iwrilea lo pnv 
ceeii ssltb the suit AS they may be adflseil Fa- 
rttsM All Misn r. iitutKi'iiDt'S £nrri ... I70 

Ccsjtnt Seeres 88t OSi&S. St* c^numtam 

IIS 


— . B aaajca for. 

ilioiir or SciT 

■ - ■ ■ Att, 60. 7i. fiMlvrraisi. 

— — ■ I. I.. s "t. Sf* ISTSlltat 

— — — — ^6r« MopTotor 

Costributloa, Suit for. Sn liiotiTo} : 

iCesvcTUucoljTTsalorsuulet eao 4t: 
I alnatloato saas porsoas purcha; 
I undo? aaotber dofloalaatioa. 

I bTsur Act, iB'li, ticii. I, Aiir. ri 

iCoaTlstloa la noa^appsilsMs Ca::. 

I : forisepla? aaiaals Tith 

I Itleoaso. Ualcltta .’lU.'ocii'tt ' 
, t-ata 

Coofb SsbOFf Ssereo of Court ef. 

koBsio'S CoruT, UecuBBor 

Capy cf Lcetas, Tlaa for cttalalur. 

l.iMiraTio.'c Act, iS'f, s. >2 
Co-J^irors— .VsfiVr ta gu>i~Co-$iartrt, 
Sv— ffi/Afraicel •/ ana eo-aharer fmat the am 
I ijjstfaisat, Sail/»r 3 Where ie»eri\ cn-ohni 


) •< 

Ccatnct, Sreica ei—JW-etiletatha/war. 

ran'f tf rr»*e an a taU and del.aerif nf fU*~~ 
Jlnadinaffnanf after ateeftame. ogwi 

•• atawtnstun tjr gs.rctrsrr ] Under fire ron* 
traeli f«T tbe sale cf bortaa catch, to be 


• ■ SI' ll.. 

• ' ; of ( 

• -I It I 

I ncsetu sue icMiaioins plalntlKs Iromi.blf 
ngadecreefor pmsmluu of Ibeir ab-ir<.i 
theland Dwabka Xath flat r, Katt Cki 
DKR Hat 

Costs. Sm Win, Co-*it«pirTi3s or 
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SrraaeousCaastructleaof Act. ^«cmt r««Jra Coart, Decree 

ri(OC»pr8e CoD«, »■ 622 .. ..SO Coort rf Cooch Debar b«n trao^ferfftl 

“Eatats” M'-iala? cf. rmwo De- for m<ctjHob «o th« DmWcI of DnosTow : 

MiVM lUcov^^crNs. 10. 21 ... SOS llrtt tl.B Coart* of nQn?porC bvJ no 

^ , »- Jnri<Dct{on to cxccato the iJccreo. Hckcji 

Estoppel. S«Rt8 JcotcAix ... 17 cmso AsK'it r. OxiswcaACnr^i'ea I-intBf 

Evideace Act {I cf lW5), s. 32, cl. S and 

rorfeltare- Uspiobp asd Tmixt 213 

— iVee/e/i«r/*— «/ rfrr« 4 *ft< «. • r.J. r-..--- •,. 


5 81. DrscBAHOf or Ac- 

CCSSfi .. ... ... 1)1 

■ ” ■ , s lid fivBoAt) Cess Act, 

83. 62, 62 ... ... 107 

, cr fl{ 1672). a i84-f7«iff. 

letiaut J Tbe njerc faft *)!■>» at i **<•• 

a wltnrt* tells a < 

fay httn before tfae ' 

■arity make him faoat * 

to be (inirn from co 

nfaole texture of the • . • 

seat is hostile to t 
that the iritaeis is 

beliered ookss lapported by other satisfaefory j 
efidettee. Eaticaisp Su< 2 i.tt. «. Qntu Eu. 
raxsa .„ ... ... W I 

Sxclaafea eftime betveea dcUtrirt ri 
dad^est and alnia; Secrc 

LiajiATioy Act, J877, ». 1-' 

Esectttlca of Decree- Fooko^ 

JUxcscs or ... 

SeeLtutTiTio- 

— — fof reat Beau. 

♦ AcrTlIIof JS6i>, B. 62 ... W 

Fabrisstia? Doesafints, lateatloa to. 

6t* h'aaax&Y ... ... 

Falao Co&iplslat. OoursTsatios .. 30i 
— - iafenaatlon to PabUc fierraat, 
Ohsrje ef ffiria?. tejrat. l'obe, 

B ma ... ... .. 270 

Piaal dischatffe ■wisre iaselTwrt la act 
parsoaally preseat. isaoirwrcr 
67 

PiSlxeiTi Sipht of. 6f/ CstuixiZi Fxocc- 
sojiiB Cod*, e. iss ... 

PcteelMwe, KoUca cf. Stt Moatoios w 
Pctclsra Court, Decree cf— £r«o{i«» «/ 

rfrfr#«~7wr/ri<^l4tfn— rouj"* nf /V.yt s».x.. 
i>rfPM ^3 Jbe ' 

jxiwer to erecQl 
of ft Foieiga 5 ■ 


fonml to hare been falsely made by (beeccased. 
The A»pUc9tlon was accompanied hyalctfer^ 
ftljo fahrieatcU by the ffccascil, purfwrtmg to 
t>cfrom the Collector to the BaWlirisiooal 
Officer at It, iDturDsin„' the latter olHeer that 
h^, the CoDfClor, hs'lselecfcd the accnse'l for 
the rncaiat f^t. 7 be t>ab<dir|s!oaal Qilleer, 
• t • nolne&ese 

• • • letter to 

• • he had 

• ed ta tbo 

. ' a third 

. from the 

' , ister Mk- 

, ..'M <»»«' >UL, Mi.«|jauu of (hedem(> 

official tetter. The aecDsed was charged with, 

I ftod coaricted ta the gessloss Court ef, the 

, *•-. peaal 

ITtK 
fa the 
to the 
'fast to 

* fniDda- 

■ . section. 


Part^tsrfnqolry Rad order of Coandt- 
aent passed altotataaeoualy by Ses- 
sloas gU&88. Or* BiscaiaQ* or Acetsso 


Gaardla&sblp, Certlfleato of- Ses act xl 

0FlBS9,e. 3 ... ' ' ... ...219 

Hearsay ETldeaeo- SttEnoBscs icr.is72, 

«.w ... ... ... 42 

Siji Court as Court ef Heyisioa- ««» 

PsE3rDB'<cririQi3t3Ata ... 273 

— r s Tower of, ca Raulslea- 

Cmt Tbockdcsb Cope, a. 633 ... SO 

Slrful*.— f. Uhn iy Faiher-’muh. 
• ■ ' "^>u> — Eteeuditt of dtertt— 

' ■ ' '1 ■ in lalu/adin/tef JaOifr't 

. . • FartiM ta pre. 

2 



qenebal index. 


9ol)ts of dee:as9l isersen, P.lgfht to ro> 
tOTCr* "Sw Ce&TiPiCATK OF ADitisiaxak- 

TIOM ... ... !” 

DeclaraterrUaerco— ' 

1677), i. i2~J}i>erelionof Court to g^tt 
alary dttret~-Landlord a»d Unonl-^ifoUtt logmt 
—Ttnant ttlltng up Urftr inltrttt tkuH U 
tnltUed ia] A plnintiS, admitCiD? a defen- 
dant’s right to a luria-j/tma tenure in certain 
lands, but denving a permanent matgutan 
tennre set up bj him, soaght to eject the defen- 
dant from the iarsa-javin holding, and for a 
declaration that the defendant was not entitled 
to the permanent rnelffuton tenure, ieM, that 
the plaiutiS \vas entitled to the declaration 
asked for, notwithstanding that in conaequenee 
of hia failure to prove a reasonable notice to 
quit, lie was unable to obtain a decree for 
ejectment. A Judge, Interfering 
discretion exercised hj a lower Court 
ing ft declaratory decree, should 
reasons for so doing. EauKisnenl* 

OoLsu Au ... ... .. 3 

' Suit for. See MotTl- 
rABiora^Fsa ... ... U7 

Socree, Constraetloa of See LmiiAtioN 
’ 73 

— — — , What it i&CludtS. See Mii»ob, 
Suits? ... ... ... 18J 

— — — itt fonaex Sait, A.dalssi'biiitT la 
STldeaeeof cm uns Jcoicata . 35j 
■ of A??8llata C«wt, Effect of. 

See 3s«Q Aoi Vlll OF 16'>9, e Si U 
Sgerespayahle I 37 Zustalmoats. See Lt- 

uitaTIoh . . . 7i 

silent as to mesne profits- See 

Fossisaio", SciT rna . ..293 

Donial of Landlord’s Title hy Tonant Set 
Lskploud AKO TsnSNX .. 


JDlschargo of Accused— 


Slscrotloa of Court. See Dbclabatobt Db- 

cuss, dniTFOii ... ... 3 


S S 

Dispossession of ZJaradar See LiurrAnoir 

Act, 1s77, Ast, 141 ... ... 101 

Dispute rejardine Jnliur. See Cnwidiz 

I’DOCBDUUS COD*, 8 113 ... ... 179 

II * * . t L .t"t! bkOAL Aor 

... J3 

— — y Suit for See Co-SnABsns 75 

.. I I. . . . - - - . . . . See liAKPLOBD *t»o 

Tsmakt ... U6, SIS 

I I ■ Set Onus raooASW 


See EES jrsiOATi 

17 

Equitable Jierteafe— Dr/wm eif tuie *«*— 

Contract ej UorlgHge^Ltlttr titling fermt ef 
Eguilable Zlorigage, Effect ef—‘Sguilaile J/arl- 
gagee, htt proper remedy.] A ard E exeeuteil a 
]oint asd several promissory note in faruur of 
the plaintiS. On the same day A deposited 
with the plaintiff the title deeds of hts pro- 
(lerty as collateral security, and received con- 
jointly with E a prt of the consideration 


Deposit of Title Deeds See 

AlOBtOlGB ... ... 

Depositions not read ever to Accused. 1 

XliscnAnoB or Accusbo . . ... 121 I 

Discharge ef Accused— enquiry anj 

order e/ eommtlmtnt patted eimuttaneouily Sy 
Scstion* Judjt-^Peponlioni not read oeef to 
aeeuied—Oral eeidcnee—Slelctaent of MooMtar at 
lo/aally record— Criminal Prceeduro Code, (Act 
Z 0 / 1882),* 360-A'ri*»if» Act (f of 
» 91 ] A bessions Judge, after bearing agene- 
ral itatement made by a Uooktear engng^ in 
the case, considered that the dtousuxont ol 
certain witnesses Inken in the ** — '-*■ 
Court did not conform wiMi '>-<■ - 
of s. 3G0 of the Code of 
nnd refused to adinit (h< 
dence, and also refuse'! to 
to be given as to the siaten 
witnesses. No objection 1 . 

admission of these ilej-ositioiis on 1 ^ ■ • 


. iiilml you 

the title deeds of roy property • • monoy 
borrowed and received in pledge of honse," and 
obtained the balance- In d suit on the basis 
'cf tbedocumeots for foreclosure or for sale of 
, the property, or in the ftltcruative for a coo- 
I veyance of the legal estate ; ^eld, that the 
' letter itself was not a contract of mortgage, 
.nnd was wUhnot registration admissible la 
evidence of the eqnitaolo mortgage which had 
'been completed u|>oQ deposit of title deeds. 
HtW. also, that the fact of the letter woiiM 



OEXCRAL ISPEX. 


it 


Erroaeaas Caastnictlea et Act. s^rCmi | 

r>ioc»i>cjse Cops, ». 622 . 


3?exei?tt Csait, Scircs 

Court pf Conch Bcbiir IjirJne been tfac*f«rTft! 
Estate” M'asiaff of Prsttc De* < "> ‘be Dutrict of RaocMre : 

».»& ii.“ vSri cr, M 10, !3 ... !.« I '«'■ 'fc’i V" f,";' ™ 

' jiiri* (iciion to cteentfl tiio Jccrcc UrsCK 
Cnl^0 AsiriL e. UrixtxossCnr^ssa LiutBC 


Sstejjcl. Jrrltts 3n>jcm . 1? j 

E-rtdenca Act {I cf n. 3JS, cl. 6 aad ! 

ZZL (1 )— J/rarwy V»(^W»«h o / : 

~J‘ro^f ef iirtk-SIttf'in'Ht »f Jfttutd futier j \ 
Inntiut on a promf^'orr n'<te. to tfhich the, 
only <lefence ttm ininontT, « itatcmpnt m^lc ' 
bj the defentlanta father, (who before 


tXMlJ 


Sr* DiacnanoKOFAc 
.. . «\ ■ 

— . 8 114 Sfe Boio C«s* Acr. 

*8 62, C3 , . . , i$7 1 

•, (I Of 1872). 9 lS4.~f?<«f.// I 


Perieitorc- Srt litvwzo aso TxxaxT 213 

PoTgCPT—P*"*^ r’prfi', t. in 

fiiruHtnj 4ae'iauHt%-^Tt'iiftiaUnl and tittianttf 
fshrttdUan^ The ftccQH-'l, wbo Wft» n copyist 
•'uh-U»Hion'M OfBce at B. tvpplipl for a 

• plbcn rac.'tot in that ofllce An eD« 

• QC on hi nppheatioD, recomtoeoJiog 
* the iKMt ant) purporting to bare been 

the SulKiinsiona) OiScer of was 
fouo't to hatcbfen/afscl/mmlc bf tbecccaseil. 
Tbc anphcation wtu acoompAnied by o tetter, 


icifnrir J 
a witness 
bj bim be 
larily taak 

to be <tnwa from contra<lietions (Mni; to (be 
whole texture of the story is not that (be wit' 
oesi IS hMtWe to this side or to that, but 
that the witness m one who oo^^t not to be 
bellesei) noicse eapported by other sailstaclory 
ericienee. Eaupsaxp Stscis r. Qctfx Eu- 
FMt9 ... ... ... 63 

ExclMloa ef tliac kotweea fiellrfv 
j&dsfste&t tad algatng See;e. 

J-lUttATIOX ACT, 18*7, s. \i 

EseCGtloa of Cee;eo. See Foseioe i 

PxCBSB or ... 


Set LililtAriO' 


OOicerat B. luformin,; the latter oiSerr that 
he, the CoJJcctor, Li‘l setecied the accuseil for 
»ViA r.«.-«nt ^y>e Sob'dlTisiDDfll pJBcer, 
I as to the cenuiDesets 

a t)ml«{&eial letter to 
■ertAta whether be bad 
nixieo it , HD<i tbis beis^ pasted la tbs 
local post otSec tbc Accosed fabnented a third 
docuroeot. purportio; to be a letter from the 
SulMlisHional Officer to (be post tauter ash* 
me bins to stop ibe despatch (?{ thedeiaU 
official letter. Toe acenstd was charged with, 
and oootieted in the Sesslooi Court of, tbs 
.kw»— -» . in «•*»-.. peoai 

to the 
to the 
bat le 

. frandQ' 

• ■ . lection. 

• •! . ... $40 


— — — 'ferroat Stt b«5o 

* ActTllIor 186d, 8 62 ... 13 

Fabrieatiaar Eseaxaeats, ZateatJos is. 

6« i'oBOsax ... 3t5 

raise Csaplaifflt. S/* Oo«ps*fsaTtox .. sot : 

Saferaiatids te Public Ssiraa^ 

Obarje «f el-rtaj. a<* tsxat. con*; 

« 18J ... . . .,270 

Fi&al dlscbarfo wbsrs iasolTent is sot 
pcrssaallF ptsseat. s<e ivBomscx 

67 

Fisberr, Zll^ht of. Set csiuixst Pboca' 

»tr»a Cos*, e. 1+5 , jjo 

Foreelosarc, Kstice ef. Set Mobtoiok so 
F ereija Court, Eccreo oS—^t^ftntan 

lirrw— ./wrii(f««fKiB-~£c«rr »/ Caae\ St\af, 

^tmt »/} The CoBits cf Britwb India bare ao 
power to ciecote a decree pa«ed by the Court 
eJ ft Foreign State. A decree of the Cietl : 


Ff&adalsataad SIsbeaest Fabricatios* 
S« Fouacnr ... ... 8i9 


Farther Isqalrr and arder of Cosualt' 
asBt passed siaultaaeeuslr ifSss- 
Sioas Jaft?0 BircTriaoi: or Acocsso 
131 

Qe&tialclaasesAetGCeflSdS), t e. stt 

Sieonp ArfS&n ... gg 


Onardiaaships Certideato ef. Se« act xl 
or 1853,9.3 ... ' ... Jig 

Hearsay Erileacs- ^MEnDErcs icr,iS72. 

8.31 ... ... ... 43 


Blfi Coirt as Sonrt ofEsTlslos. *. 

FBSaiBExCT iliaiaTiiTB ... 273 


■-• — - — Poirep of, «a Rsyisica Sn 
Cxm pHOCTOCse Coos. e. 633 ... BO 

HiadQ ZiSTT — iy 

them end jfitlilit Xoio~Si!eeuttm of deerte-^ 
StU tf tin^tril emu »» liUi/aehtnc/ /nlhtr't 
' of ie»’i thar*t~~rariies ta pr«- 
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GENERAL INDEX, 


Elaiu Lav— 

eetdinjt.'] There is oo conflict cf enthoritr as 
to the priocipie 

rights, which are ti ■ ■ " ’ 

ests, on their bin 

.In ancestral esfftti*. aiainst tiieir tstfier a alien. 
f alien for an i»ntece<lent rieht, or arsinst his 
cre-htor*’ lemclics for his itebt, ifmeh flebt 
has not boen contraotci for an immoral 
I'lirpna* : the law on this l>oint bcincthe «sme 
nn'ler Muahshara an-’ the iiithjla ahaMers 
T'orn the aiiore most be dutiiisnishe-l the 
question how far the joint sons can bepre- 
olnietl from disputing the * “ *• >• ' 

to their shares, where ptoce ' 
taken b;, or against, the fat- • 

father’s debt, not hating he< 
an immoral pnrpose. is sneti astosapi>m a 
sale of the entirety of the joint estate, either 
be may sell the latter withont scit, or the 
creditor may obtain a sale of it by soit. Oat 
the joint sons, not being parties to the eaecn- 
tion rroce^ings or to the sale, nrenotpre- 

V..... a •. 4 V. 


eucu u to jusuty a sale of toe joint estate 
If, nponthe proceedings and in re^rd to the 
intentioa of the parties donbu are raised 
whether what b.as been sold Is the ioteiest of 
the father alone, or the joint estate, the 


SiedU Lav— 

j.wsi 1 --i.-.-a u_ X parti- 

■rty haring been 
■ • • ■ the S'ln against 

• ' . ' the immorcable 

projierty, and a decree was made definioe the 
shares of the p.arties therein. That suit was 
broDght and de- re»<l penJing a suit hr the 
wtlotr aealnit h'r «nn and step-*oiiafrrini>iii- 
I tenaiM-e fmm the date of the separation, ard 
I for fiaiiig her future reaintenaiice, in which 
I salt shesoQcht to hare the Rtaintenance charred 
on the rrbole estate left by her husband, lit d. 


son’s share only. Bnt inasmnch as she had 
' donog the former perio-l been maintained by 
'herson, and conld not claim maintenance 
otet again from her step-sons, whaterei 
claim her son misht hare against them 
for ccnlribotton for her mainteoance during 


ortion VOS r4S fl3,393, Es. 150 a month was 
eld under the cireumstanees to be a snit* 
able maintenance. EBsan NiTH Coespoo 
CBowoBsre. IIniiKOr<i Dissi 4.. 336 


=/ 


r\iis tAiai .1 a4oue. auu ueut veiug 1 

one which most be taken as a joint family I 
debt, though the snit upon It rras against the 
father alone. that a claim by minor sons 
tor exemption cf their shares failed cn the ' 
merits, the entire tao-ily estate harlnz p^sel 
hr the sale. Kixoou Biariscr r. Uonnry 
Monrs ... ... ... jj 


— — — MtiUtnanet tf tiilAtr 
e« psrtifiaa tflieett Atr tai tnj J X 

widowed mother on a partition takiog place be- 
tween her son aai her step-sons, of the property 
left by her hwbanJ, is not entitle-i to bare the 
whole property charged with her maintenance 
bntonly thatportionef it which U allotted to 
her son on the partition. A separation In food 
aa 1 worship took place between a Ilmla 

4 .^*^ b*r two step-sons, after 
which the widow lirel at a member cf berson’a 


* .bibvtDossbs r. Asnr- 

. ... ... 39 

— Sit Possrssiox, Ecit tok SS3 

• '^Tifs/Purcliasa la aaae e! S/t 

Bzeiui iBiysacTio'r ... ... ISl 

ScstUe ^Itatss. Set ETinrycfi Acr.lSsTS. 
B. 181 ... ... ... 53 

I XJsrai&r, Llspsssssslsa c! St* Xibiti- 

Tiow Act, lb77, Abt. I4t . . 101 

I’-s— fl?aahl9 PrsjertT, Sale cf, hr persca 
cat cf psssesslsa st* 'dBi^sras or 
pBorEtiT Act, es 52, 135 ... 297 

tacasahraases- <?« Oscs Pbobixui ... 1 

lafaaV 5»» lysoLTiscr ... — C5 

laselTSatp— dT«*I (fij.-lsrye iflrrr lawfc'sf 11 
"«ty*rs>a«Wy pr«Mf la Court— rra.’eia- 
iHf tStenei—O/’foiititntijlnal ducAtiye ] An 
insolrent who has obtained a rale ru> for bu fl&il 




GENERAI* INDEX. 


JurisUction. of Court rrhete decrso rras 

P&SSei- 6« Lisiitatiok ..257 

Jury, llajorlty of S^e CBiifijrAi P*o- 
crorBE Code, s. I'iS ... ... 275 

Landlord and Tenant Sie Dbclabitoiit 
Decbeb, Scir roE ... ... 3 

. Ste Be 3 Judicata 

17 

■ ■ -Suiifor fjtetmtnf— 

Caun of fft/ion— Za»(?Iorrf*' iilU, ]}e»ia\ of — 
J^rilftn ilalemtnt 7’ Rnil J} brought .”1 suit for 
'tjeetment on the Mleg^tion tint their teonnls 
liad failed to come to n settlement in respect of 
•ft certain joSe, and that a notice to quit had 
thereupon been served on them. The defen* 
(til ts (temnts) in their rvritte 
denied the landlords' title The 
'fciind that the jot< lielong^d to 
' and the defendants bad been and i 
possession of the same as tenan.*, ...* 
mi.^cd the suit on the ground that the aereice 
of notiee had not been > 

< seemul appeal} fhat. inasm 
nctinn most be based on so 
‘antecedent to the suit, 
deferdaots of their hnr 
Mritfen statement would n 
tiffs to ft lUciee on the, 

PeiVKiTQ SOABi t UADB 


Jl/pudiatitn of Titl‘ 
from that elUtd ' 
plaintiff in 1670 
trhieh the defendi 
manent A«<rfnif<irt 1 
held at the rent 
that suit was deer 
tinneeessarjr to deeiuc “ 
Tfthditjr of the tenure set 
Inn suit brought after a 
was found to he luralid, 
jind for ft declantion t 
jirrmanent fioiolajait te 
defendant again set up 
' under which he admitt 
rent to the plaintiff 
defendant repudiated t 
which the plaintiS alt 
not question the plaintiff 
rent, nao therefore di 
repudiate his landlord’s 
nmoontfril merely to qi 


L3&£ Acauisltlsa Act. 5« Besoai, Muxi. 
CtPALACT, e 33 ... ... 171 

Lease not esceedins one year. s<e iikqis* 

TRATioN Act, J86», 8. 17 .. 113 

Legacy, Lapse of. Set Witl, CoirsinocTlotr 
or . . ... . . 1U3 

Letter stating terns of Sqnltal^lo I^crt- 

gage. £QDITABI.B filuKTSAOB ... 332 

LiallUity of son’s sfiarcs for father’s 
deht. Set Ui>DC Law, Axiesatioh by 
rATHEtl . . ... 21 

.Limitation. See act XL of 18j3, s. 3 219 

— .EfKHfion of Heerte — Decree po'j- 

»bU by JaitaJminte — Option to ttteule-~yraiter-~. 


f Rt of the proftsion or must execute bis decree 
' • • • • • - ' of the 

i4c in 
action 
leerce 
:ation 
heU, 
iltlOD, 

editor 

three 

pay. 

ODBISTIR PaTBO f. NOSIB OuVFDSB 

• . . ... ... 78 

— Xwfution of ilrrm— /urutfief'cn of 
•re deeret »Prt» paj«if--rrrtar/Vr of deeite 
ton-^Cede of Cirtf Ttottimt, et 223, 
' On the 4th of March 1891. adeeree. 


without Firing btm 
J'itf*rt» Jlleel ^ ” 
on the pTound 
fa based is w 
Debt T. rn*rfl 
dlssentfrl Iron , 
Qouu AlLT 


_l^op«r notice to qii{t.|nnd determloe the plea of limitation 




GESERAL IXDEX. 


xvi 

Slnltifariousaesa— CcnUnved. 


defendasU. aod ia those snita the defeadasfs 



sfafei their caus« of aetioa to “ l>e the defend. 
nuts' net of iir>t rvof-^iiuinx as ns their landlords 
ntt'1 ther-'liT prereiititi^ its exercising out pro- 
pri-inr.T rish's in re«(-ect of the land in sait, 
nil I nut allowing Ds to mahe n measorement of 
that land, and also wlthholdiog the payment of 
rent and praye-l for a der^e** i-staMUVifiy 
their propnetarj right and dec ' 

(lants to be their tenants Vil ' 

but one and the same cao'e of 
the defendants a combin' , 

plaintiffs onl of the enjoyment of the property I 
theT had purchased ; and that theanit was not | 
mnltifarior- -• '' — '• r>— - 

Co-le. Bi • ■ • • 

prayed foi 

pLainliffs i • ' * ‘ 

the lands. ■ f • . . 

Doss ... ... 117 

ilcnl:ipal Cerparatioa. s<e HzNOitilcKici. 

raxAcT.s 3i ... ... ... 17» 

Kotlce. Sti CeaiiiBSTtoy ... ... 70 

— — effcTCclosttre. lyMMoRTCAct.. oo 
to Qalt. ^«C0•IU4BS03 ... 7i 

■ -- , Taliaro to jtoto, 5« 

DcctissTOBT Decseg. Snt rot .. 3 

I'aiS&aee. Sa CBructii. PnoctocBB CooB. 

I. 133 . ... ••• 3T5 

Otjcctloa ca groaai of ISiaorltr. M*' 

>0U.StrtBT ... ... ... 180 

Otstrustioa, r.caoTilcl, Stt CniMixaLPBo- 
CLDCBCCOOt, I. 133 ... ...375 

OCclal Asslpaeo^s Csnplssloa oa latC' 

rest. Isioi-Te'CT ... .. 66 

Oa« cf Proof after eeoejtaaco of Gools 
foUot^S exasiaatioa hy purebasor. . 
£tt CoSTBSCT, Dbcach cr ... ~. 237 j 

SxoTSiali— Jar^SaU/w 
arritri »/ Tint— ^miilanes «/ «nd<r.<<nKr< — 
Jnnmirante»-^Btngal Att VJII cf \^t9, u 50, 


is entitled to arnd un ler t G6 of the Rent Act. 
GoBixo Narn Suaiu CiioirDHt&r r. G M. 
BtlLT ... ... .. ... 1 

Qppss'tioa to £aal dlsohorge. s<i Issol. 

TEacT ... ... ... 67 


Oral STlfioaes. Sit Disettmcr cr Aecrsni 
121 

Crf rta yrt'. Appeal ... 73 

Zzt’7 7 "\' AppUsatiea Seorco- 
-t.i'.T IsaTO to 114. Appeal 

174 

rsjootlasr Applicatlca to bs aale a 

party. appeal ... ... loo 

Parties— P'^edura On/r. s. 32 — r<jt«r «/ 
Cevrt ta aid parly ] A Coart may, in the eter. 
c)«c of its discretion nnJer a. 32 of the Ciril 

T» i '’V- • ‘ • 


^totvSeaseas aa4 step-soas. Se* 

HisDP Law, JIai.stexance ... 335 

r.T •*. Order rojsttiag Applicatloa to to 
*. lie a Set APPEAL „ 100 

•0 Execatloa Preosedlars. See citil 
ocEDCBE Code, 1SS3, 8.214 ... 325 

Payaeat to stay sale. See aebeass op 
E iLN'T, Suit fob ... ... 331 

Pedieroe, Qaestieaof. epipcece act. 

loI 2 ,s. 82 ... ... .. 13 

Penalty. Set Istesest ... lei, 200 

Peaal Code> S. \ZZ-^FaUe ftt/ormatim If a 
rtiihe terrant, Chary* ff— Criminal Treetiurt 
Cade, * l9i—SaHeti»H te preteeHltfn— Separate 
eftiriehant, /*r ene etolemtnt, lUeyelity «/.j Ad 
i&foriaBtioD was giren to a police Officer ia the 
count of which two persons were njimed m 
whose hoases stolen property belonging to ri 
certain isdirldaal woold be discorered. on 
complaint the information was foand to be 
false, and tbe acensed was connoted and 
pnoisbed for two offences under s. 1E2 as affect- 
ing two different persons. IltlJ, that althoagh 
tbe information related to two different 

f iersoni the accosed conld be chitgeil with bar- 
Dg made only one false statement, and pann,!i. 
el for one offence under s. 182. Section 195. 

r'n.U .Ir.— 


OXIT 

• • *■» 270 

. . in, • ■ ■ ' ■ ’OCE- 

175 

• ‘i:;. •• 319 

1... I ... 

■ • ■ dll 

31C 

Plcdat, Rojestlon cf. Mi.vob, scxt^bt 
PbsssssIss, Evidcaco ef. sn cocsdart 

DUFCTE ... ... ... 2S0 
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Possession, Tartiss to Xaaulrr Mt®. *■« 

CEIMI>AI. I'UOCEDCBJ. CODE, « lH 176 

, Suit for. Sf* LlUITATIOS ACT. 

1877, ABT. . ...203 


o, to pre/ti—Toittf tj Ccurt ttmUnp 

De:re«—Btidu Late ‘-Davjhter*' tom-^Brprt- 
itnlaUte—rartutentTo, Luhihly af, for aett of 
r»*u-,] r5«nti£Eiaed for posscaiiiQ *f certain 
Unas and tni mtsnt ptnnU. He olitswned a 
decree for possession, but the decree rr»s allent 
as to mesne profits. OelJ, that the Court cae* 
enting the decree was not competent to enter- 
tain a claim for mesne prodls made by the 
decree-holder. A llinda. goterned by the 
Bengal School of Oindu Law, brought a amt 
for possession of * certain taluk, but d»c<f be- 
fore decree, leariog him surriring a widow 
and two daughters. The widow was sobsUtnt- 
ed to the suit instead of her hasband, and 
she obtained a decree for possession. Cy a som- 
mary order made in eicculion of the decree 
the widow was pat in possession of the taluk 
as well ns of certain lands, which lands w-*- 
eUimed by a person not a patty to the suit, 
lands cot bclon^ng to the taluk- The claimant 
afterwards brought a anit for these lands 
against the widow The widow died during 
the snit, and was sDceeeded by her dnogbtets, 
who ftlso died after a decree tor possession of 
the lands had been obtained by the claimant 
against them, when theiriooi ware snbsiitated 
in tbsir stead as defendants. It appeared that 
the widow, the daughters and the daughten* 
sons bad all been in possession of the dispnked 
lands as a portion cf the family estate. Bold, 
that the reversioners, the daughters’ sons, were 
liable as the legal rcpresentatim of tbe 
danghters, and as such were liable for all coats 
incurred in the suit brought by the claimant 
for possession of tbe disputed Inndj. Osukder 
COOMASBOTC OOSESH CnOXOEB CSBS 2ST 
P07Crt7, St* LimtaTiox Act, 187T, s 6 78 

rre-eajtlBa, Stit far. Vatraitos or 

SriT .. ... 255 

PresIdencT Hojlattate— duciwary 
CtmvielKn m *i6»-*pjftaLilU eauSifh CoaH 
a Coart of Rinnan— Cade of Cnentnal rroftiart, 
n. 370, 437. i la every case which is cot appeal- 
able to tbe High Court, a Presidency Magutrate 
tbonld state bis reasons for convicting the 
prisoner, so that the High Court may judge as 
to whether there were gnfficjent nsatenalsMore 
the Usgistrate to support the conviction. Xn 
a case where tbe accused wm convicted of 
theft and lentecced to six menlha' ngoroos 
impnsonmest, the notes cf the evidence taken 
by the Magutrate did not aSord enfideot 
materials upon wbkh the pnaoner could be 
legally convicted, and the Jfagwtratc had omit- 
ted to record his reasons for the conviction 
under e. 370, cl. (s) of the Code of Criminal 
Procedure. JBell, by the High Court as a; 


Pycsliflttcy J&a^stratc-ChnfisKCi?. 

Court of ftevision, that the conviciioa and 
sentence mast bo set nvide, sotwlthstanding 
tbeprorliiciMof i. 137 of the Code of Criml- 
mi Proectlore is the uatteh op tao 
rermos or Yacoob. yACOOBc.ADAJfsojr. 

272 

Prestuastloa Ste Hoad Cess Act, ss. 62, 
63 ... ... ... 197 

Priority. See Reoistbation ... 70 

Procsofilugs. 5f«SEcosD Appeal ... sc 
Prosriotor dis^uallflod, Power to leaso 
L&n&a of. LcsATio ... si 

Public Deoaads Hocoyorp Act-(fi4«y. Aei 

VH of IS8U), M. 10, 23 — Atue\ment nnder 
trrtyteal* proetiurt — “ Bttale," J/saui'wy of— 
Aet XT of 1BS9, n. 6, 6— .VflfyfMfion o/ Sole, 
Spettfitaiton of.} The ccttificalc and notice 
teferred. to in s. tO, Beog. Act Vllt of 18S0, ate 
execnliceacts, and an attachment, which Is 
tbe result of those acts. Is sot s jadieial, bat 
an executive proceeding. Tbe^imeaning of 
9. 23 of that Act, which lays down that a Collec- 
tor “la the discharge of bis fanetions ahall 
be deemed to be a person acting judicially 
within tbe meaning of AetXVHlof l8S0,“ls, 
that for the pnrpose of protecting him from 
personal liability bis action Is to he regarded 
as judicial. Unaers. 6 of Act 3CI cf 1839, It 

IV not necessary that a notification shoatd spe- 
cify tbe owners of na estate or the omsera et 
shares m the estate. Sieritary of Btau, dt. 

Rathithon/ Booierjte, I. L. B,9Cftie,,69| 
followed. All that is seceuary tmder that 
section is that the notification ehould specify 
tbe estate or shares in tbe estate to be told, ana 
intelliDga sbareio an estateit is unnecesvary 
to specify tbe sbarea or moarabs of which that 
share iv composed. The word “estate.’* es 
there used, ordinarily means ■' mehal hot 
tbeterm ai«o applies to a portion of a oebal 
with regard to which a separate account has 
been opened, but not to an nndtvided portioa 
of a mehal as to which separate accounts are 
not kept. Bau NABAitf £028 e. Mababtr 
P eBSHAD BlSGR ... ... .. 2fiS 

PahU« Sarraat, Sisobedlonos'ts order 
©{. s«« Ckxshsae peoceoube Cope. 
a. 145 ... ... ... 175 


— ^ False iaforaatloa to. 

ciarso 02 eiTiJiE, S<t Pesal coce 
»• 182 ... ... ... 270 
•Way. S«Ceimxsae pBocEcraECoDB 


8. 133 


. 275 


Ftirritasa In name ef Siadu Wife St* 
Besjjit TaASSAcrros ... jgj 

Jopci&sfl^lIOBey, Snit to rccoTcr. St* 
CiriEpaocznniE Con*, 1882, 8 SK 32e 
PoTcJaserriti. notiee cf prior taureris- 
tered aortgago. St* EroistsAncw to 


XTiii 
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Eitcatla 151 strib'ati«. Crrn. Paact- 
rr8« Code, 9. 203 ... .. 223 

r.5cerl‘ef PJffits, iTos-jubUcatlea of. 

£■^<80X^11 PlSGCySlHS ScTtLEUESt 213 

Rccerdercf P.iaso:^,' Aijcal frasa. 5*e 

„ Beam C0CET3 Act, 8, 4a ... 232 

f.cfere2C9 to ..District Uajhtratc Stt 

AIiGtSTBiTE, JrataDiCttox or ... S05 

Picjistratica — yeUte—ifsrt--- - ’ 

get—^l'nrtjtiUrtd vtcrlyiijt-~Fi • ■ 

«/ prior u’trtgUUriJ rntrlj^je- 
jTopeitT has beca taortgag* 


P.8S JftdicatX— 

oE j» shits Q[ aa estate, sad to te^aTet thelt 
share ef the rent of certain tsanres helj 
in that estate by the defenJaats. The defend- 
ants denied being in possession as adleged. 
Another eo-sharet in the same estate had pre- 
fiocalf brought a suit against the same defend* 
ants lor the rent of tbesame tcDBres, and in 
that salt the present plaintiffs and. other eo* 


l-^Zur-i-flt^ /'oi* 'f '• I 

sfMr," Jfjsmay e/.3 ' 

ed from the opent ' • . . 




lo me I ■ ■■ • ■ ■ • * 

qaite e " ■ ■ • • { . 

theapp • 

before • • ' ■ • ■ 

not refq ’ 

of 9 . "C ■ ■ ■ ■ ’ 

that.gr ■ • ' 

under s . ■ ■ ■ • • 

c. Ilizt Kjiosi! UonitrzD Siaxis . ... 264 
SsffiliticaSVlI cf 1830. 5« llo^bici! 

1 ■ -7HI of ISIS* AnetiBs cr 

Bcrr.SrrtTOB^ ... ... 331 

HI, Of IS'ra, sa. 2i, 25. Set 

SoTTSai. fesoraxsas SnnEaiyT 246 
Seaiii. Sriilixoa, SrtTBT 1S2 

DepcH, E5:rt cf. S'l Sreoxn Arrtit E6 
r.CThllBtics cf 7itls, Si* XarDLOBn I'm 

Ti5iai ... ... 245 

lies J’o.iioita— -rfifliinSi/rry r* niSaet «/*- 
rrtt tn/irier smj.j The plaiatUlj, ai parcbuer* 


the case of Bks Bahaioar Stnyh T. Aucio X«rr, 
L. B.. l2 I. A., 23 s r. L. B , 11 Calc , 301. 
Tirrmo Ltu . BnmACznms r. Bcdboo 
hlooBST Dzbbb ... ... ^ , ... 17 

r.c 3 tltaUoa cf Csajasral Rlslita. Sr» bcb- 

, uiCorars Aex.s. 49 ... S32 

RCTCTaio-ers, LlihiUty cf, fo? acts ef 

, VilOTT. See BossESSioa, Sm roB 2S3 
{l 8 Tle 7 y Alalssion of, after tizte. Se* 
LlJOTlTtOX Act,lS77,e. 5 ... 62 

. — rttetiare Cede, 1SS2, e. 621— 

Ajtptxealivm fvr *et\e\e suffsifor to 

Jaijt «ll9 yaiird /i, deerttA tVhea an appliea- 



CEN'CRAL IXDEX 


XI r 


ro\ic '>>r 'icrrf', i\ni\ he tiictf’upon i«ufs notice 
to thcothi’f ii'le, the ni'pli»“ition M to 

Inmnhhin the tnemng of • tj21 of the CjtiJ 
rroccilure Co'5?, nn 1 mtr hchc^rJ tn‘) ihspofC'J 
of bT hit SUCces'Of la A<ire» Siif v Ik« 
Xtirsii Sifijf I ti 10 Cole a SO, lolioweil 
Fazki BitwiS r. JtiiJLOin Sn*tt; . 231 

of CounMt-^Cizit riUtiturt C><f# 

(Jel Sir of 1SS2J. /, «22.} fS-r Oartu, 
C J.— Although jt u ilifBcuU nwl j>crhap» nn- 
detinble to nttempt to define ^itccwtly th« 
mca.titni* of the tronls “Ray other sofheient 
r<KWon’‘jo* 623 of the CtrtJ Ffocc4arB CoJe, 
yet from the eirhcr pin of the ctunie it »« 
clear that n point ithieb taisht hire been, but 
vrhioh WM not. di^eoTcretl at the trill 4y fA« ■ 

cf due tffhjtiiee, «rn aot intcatfrf by the ; 
seclioo to iillord b»j nafficient rewn for re- 
new. Fee WllSO'e, J.— SemSJe — If at ntnal 
all pvtijcs, eonssel onbolh tli!ea,9n<t the Judge, | 
are oeder a mmpprehenstoo ar M th« eootenf* 1 
It document or, ctcu if the Judge a1obc| 
Biisled on 8uch n pomt, ao<l in cotiiequencc 
& wrong decree la mide. the mntake ought 
to be corrected on reejew. OoFttCCAXCRt 
LasiBt «, SotouoK ... ... 62 

ReTlaleji, fpwfir ftf Sl?it Court cu. Se* 

Civil I’bocsdcbb Cook, e 632 . 90 

— 5« 

PavsiosycT IfioiSTsaTa ... 272 
3U;ht of «/ Cenm5ttfio», 

iy«ir/of^>V«n< unit fiMn-— Brest A of Cstenam 
•“Danojet for b/ttteh of CValrflet— Br«a«A of 
Coatraet j to a ioit for damagee agelnit A ftod ' 
ottaen tor breach of a eoTeoaat not to open a 
ferry at a pirliealar pUee, a decree w« obtalo- 
e<l against all the deieodints The amount of 
this decree was levied by execution from A 
alone, who thereupon brought a Suit for con* 
trrhutroa against bis eo-defeodaote In the. 
fortoer suit. Doth the lower Courts dismisswl | 
the suit on the Rround that the plaintiSandthc 
defeDdaut* had been Joint wroag-doers. and : 
tb-itco suit for conirlbulioa WOBlJ lie 
between them. On eueoad appeal to the High 
Court. fTrW, that the rale of liwreUedonby 
the Courts below had no appileatsoir to the 


Dsortxnao Krusa Box CHotroBter v. Rasa 
DsaiRj Eor CBtnr&asr soo 

lUgbt af TTrtF, Dsyait lIpyrcrrAL Jer, 
B 3S ... ' ... 171 

— . — — — CVr of iteenl^ ynn to tup- 

port tenttudi—EsUnt and tnodt o/awr— Cafeutfa 
iSumeipoi Aet (,Se»ffsi Att IV of 1S761 } As 
establishing his tight of way over the defeu- 
daat's puMge, the nUIntltC relieil upou a user 
cf it, several It ores ia the year, for ttrenfy yean 
prior to the detendinfs Intettuption cf It, by 
mthtera for the pnrnosa of ismotin? the con- 
tents of a cesspool oonucctsJ with a privy 


f jUtit of \7ar— CoffftewrJ. 

{ lielanglns fo Ihe pklnll/fi' h&ow. The facia 
indieitcd by w.iy of limit to the nsrr 'of the 
paseigc eoly thowixl that It must ba a rciwon- 
t able user for the abave purpose. Thotc was no 
‘ agreement apecifricg time*, nr oceuJona of 
acoess. and the Infcrenoe was that, if the plaia- 
tifle hid thought lit to nso the pissige raoio 
frcqnentlj than they did, they were at liberty 
tona gn. In and after 1876, Instead of lha 
ntaintiQs* raohleN, those emptoywl by tho 
Mumcipaliiycime and rrcnl npoo the passage, 
not at uivtaiit latervals, but daily, the pfafn- 
fiflf amjer bye law*, la conformity with Bengal 
Act 1\' of 187C, being Lontid to give theta 
access, an I theijatem being to cleaa the place 
daily. JTfW, that the above was neither a 
discontinaanco by the plaintifficf their user, 
not an aggrntation of the icrvitudB. Also, that, 
allhengh a servitudcgnocd for coo purpose can- 
not be nsed for another, the pnrposes before 
and after I57d being tdeatical, lh« aser proved 
prior to sh.at year supported a right ia the 
pUiatiff* to uia the passagt for giving Access 
to (fcesevvasis of the SfaaleipaUty, for tba 
above porpove. at reasooabls *od 'coarcnleat 
tttues. JaocLAi. Mottles v. OoPiiSniXDB*. 
lIoMiMx . . ’ ■ ,; '150 

Ro%d Cd58 Mt (Sene- IS of 1880)> 

S9. S2, 53— FpidrRM Aet, $. 114— flnnxnplion.J 
Where Boder aa -Act certain tfeieg* are re- 
quire! to bo done before any ISsbiUty attaekes 
to any porson la respect of any tight or obliga- 
tion, it la for the person who kiltget that tut 
liability biss beea tacarred lo prore tb.it tho 
things pretenbed la the Act have been octnally 
done ; jfild. that the notice provided by s. 52 
of the Roa>d Cess Aet did not come within tho 
presomptiOQ of s. 114, «!.(*) of tho fridesco 
Act. and must be proved. ABBLBVttAB EoiX 
Banipco V. XttiLocnas CAocai ... 197 


Sale and Sillvetr el Oeeia, Sreach et 
WMxaaty on. fi« ooxibict, fiBsaca 

o» ' ' S37 

— , Applleatlea to sot aslda. Cint 

FsoetdoaB CObk, 1832, B ^3lt ' 

— lot ATseats of Seat- /w.Obcs Fso- 

OJLltDt ' ..." ' - „• 1 

— ia erocatioa of 4«cr««- See Arewt 

• " ' I i?i 

— ,l?otlft5&tloaof-Specificatl«iel- Sie 

Pobhc DaMasbs BzcoTiEr Act, as, lo. 
•23 - ... • •* •!.. 203 

— cf ATWOstrsl estito la satSsfactloa 
el S'atior’s debt- J« Hrina? • Lxx, 
AtrBvatiox nt TsinsB at 

iTamoTcabls Tropstty by psraaa 

oat of posssssioa IwrsrrK or 
fltomil ACT, H< 52,135 4.. 237 



GENERAL INDEX. 




S&19 Proceeds, Suit for refund of. Set liun* 

TATIOS Acr, Aet. 13 ... 169 

Sanction to Prosecution. Pekac Code. 

S. 182 ... ... ... 270 

Scheduled Debts. Interest on. See issoi> 

TESCY ... ... ... 66 

Second Appeal — Aet (i of 

1868), « f)— ‘Effect of Eepeal — rroeeedtnge — 

,Eengel Rent Act (T/ZT e/ 1885), *.5.] The 
words “ any proceedings cotamenceil before 
■ ’ • I • • opera* 

(I of 
made 


• Diet V 

• ... 86 

Class Itaelstrato. See Maoib- 

IBATE, JCBlBDICTIoy OF ... 306 

Prosecution for same offence on 
different date befoce Coa^iotion. see 



Axi \*v 01 lasa;, r. .. 

..Irwy.^lclo/’lSSl (44 ana 

14S, 151— .X«a« in lue ] ' 

to Spall Cause Courta by Acl ui luoj, u 

not affected by 44 and 45 Vic , c. 68, 8. 151. 

tVAttu V. Tatlob 37 

Ceath^^rewnn^s_^Settlenicnt-Ji«mftf- 


i-v(.emuei lum wposiug ot the plua* 


Sonthal Per^nnahs Settlement.— Contif. 

tiffB objections to the defendant’s 'title, and it 
was found that no record of rights had been 
published in accordance with s. 2t of the 
Itegulation : Seld, the suit was not barred 
under a 25 as not having been brought within 
three years from the date of the order. The final 
order referred to in that section must be one 
subsequent to or not preceding the publication 
of the record of rights Eiir Nabadt Si8air 
V Bam Kninrs CDUCKBEBrmT ... 245 

Specification of ITotificatlcn of Sale. See 

PtlBLIC DBMAMDS KKCOTEET ACT, 63. 10, 
23 . . ... 208 

LI“7. ■. 12. <S« De- 
... 3 

• I :: ;;"T . s. 42. See 

•• • ... 147 

.***?*.; AlC. 1- — Stamp, 

that for the 
the debtor 
future day 
10 per 100 
an 8‘aniia 
5Dd for the 

recovery ‘of 600 arris at 4 arris per rupee or its 
price, Bs 200 . Seld, that the bond was ade- 
quately stamped. Bqaisab CnvHSSA Coow* 
DBBl t>. ^BE Jak ... 268 

(I Of 1876), Art. 21, Sch. 1.- 

Coneeyanee hy tenders under one denomination to 
’ another denemi’ 
vners of a tea 
rights in the 
isideration ex* 
'eyance being 
debentures ol 
he only share* 
the Company 
. ported to sell 

Beld, that, al* 

. »ra the share- 

. ! was just as 

. property and 

e would have 
.. . . .........a ..... been different 

*1—* ‘to proper duty payable on 
therefore that mentioned 
of the Stamp Act. In re 

Co 43 

I ' . Ad valorem. See Couet Fees Act 

I 163 

I statement of deceased person. See En- 

DBircE Act, 1673, 8. 32 ... 43 

T'v. . ! -IT , c. 68, ss. 148, 

11. • ■ AXISB COUBT rnssi* 

• ■ > 18 ... 37 

• , ,7;«Aeut 

Act ... ... 143 
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5 accM 3 »rt 5 Jodjo 
AppU(ation 2 or 


vis PMMi 
Jioricv licittf ^ 7 * 
... 2 ^» 


Sufflclcat Cause, LiMinTio.’r act.imt. 
8 6 .•. ... • "•« *“ 
Suit after rcjcctlea cf claim to attacheft 
ptupcTty. lorsT litt Acs 
— Ijased ca Title. Sa yocsrusr . • 
rcis . . ... ••• ‘ 


— for TcfuEd c? Sale rreceeda. 

LtMitiiiojf Act. Am. J 3 .. J 65 

Suit f«r rcariattatlea of Scautttut. s« 

]Ua>aTai«oy ACT, BS. 73, T6, 77 ... 261 

to recover purciaso tuoaov after 

reversal of decree uader vluelx Sale 
took place, Sn Ctrn. rsocBCcs# Cwot, 
IB& 3 , *. 214 ... 320 

— set aside Adeptloa. 

Ttox Act, 1871 , Asr. l 2 a ... 309 ; 

erder of Settleaeat Ofd* ; 
cor. Si* So,'T«it renocssABS Smtw- 

MB^t ... .. 213 

SurazaarT Trial. Sn r&est&tKcr Uiqis 

esAt* ... ... 272 


Tiaasferef riopsrtr 2ict.*5.Cd,C7. 

Clri^ i'BocRocBi (.'on*, 1892, •, 3ll 2(u 


135 - 

TTan*ftrt* tf » tlAim /or lynalUf 
Uteeftry */ /nil amount if rfrJ/.J It fi not 
the object of » 195 o{ the fratislcro! Tropert/ 

Kbo hAi 

• » . from rc- 

• ‘ . ' ■ • iloc imvx 

* .-I t ..ASnlSACBl 

I Osfij ... ... ... Its 

’ Traasforee cf a claim fer smaller value, 
Jleeoverr of full amouat ef debt 07. 
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GOBIND ^’ATU SHAIIA. CUOWDUUBI, Tbcstce to the Estate or 
PARSUAD4KQA CIIOWDnUBI, (PtAisiirr) v. Q. 11. HEILY, 
(DErESOAsr)* 

Onui proiandi—ZaruUord and Unant-->Xjeetment^ITndtr-lenvres-^SaU for 
antara <f «ni— ;lco«rfan« </ ttnrf<r-(eniire»-'/«cum&ronc<»— law 
-^BtngalAei VW 1809, «. 59, 60, 66. 

Iq a suit by tbe purchaser of an uader-lmoro, under ts. 59 and 60 
of the Bent Act (Beog. Act VIII of 1869), to obtain possession of hnda 
bold by tbe defendant, da the ground that tbe holdings ars /DcumbraDCes 
which have accroed thereon by an authorized act of the previous holder of 
the aancr>tcDure, it lies upoii the pliiolill to show that the defendant's bold* 
inga are aucU ineumbrancea as the plaintiff js eatitled to avoid under 
e. 66 of the Bent Act. 

In this case the material portion of the judgment appealed 
from IS ns follows : — 

“ These weto suits by the purchaser of a putui and dur-putni 
to avoid midcr-tenurcs under tlic provisions of a, GG of the 
Kent Law. The main point for decision if plaintiff is bound to 
prove that the under-tenures were created by the putnidar or 
dur-putoidar ? I think it is clear that the plaintiff must show 

• Appeals from Appehato Decrees Nos- 781, 796 of 1885, against the 
dccrccsof II. Be\eridse, Esi^, Judge of Furridporc.datcdthcSndof Febroary 
1S35, affirming the decrees of Baboo Durga Cbaran Gbose, MunsifI of 
Furridporc, dated 2Ctb of dsauary 1681. 


1886 

Teinttrij 19. 
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1835 that his case comes under the section, and that, therefore, he 
Qobikd must show that the under-tenures alleged to be incumbrances are 
CuowDHcnf really such, that is, that the putnidar, &c., made them. He has 
Ecii.T shown this, oven in a primd facie manner, and therefore it 

follows that the Mun^ff was right in dismissing the suits. ” 

The plaintiff appealed to the High Court 

Jlr. Edl {EohooKidtoriLalSarlmr with him) for the appellant, 
contended that the onus was wrongly placed on the plaintiff, 
the matters to be proved being peculiarly within the knowledge 
of the defendant 

Bahoo Kashi and Baboo Basant Coomar Bose for the 

respondent. 

The judgment of the Court (PniKSEp and Trevelyan, JJ.) 
was as follows : — 

On the first point raised in second appeal, that is regarding the 
nature of these suits, wo agree with the District Judge. They 
are on behalf of the purchaser of an under-tenure under ss. 59, 
CO of the Rent Act, to obtain possession of lands held by 
the defendant, on the ground that the holdings were incurabrancea 
which have accrued thereon by an authorized act of a previous 
holder of that undcr-tenure The plaintiff’s case is not, as now 
contended before us, that the defendants were trespassers without 
any title, but that the title under which they held was voidable 
by the auction sale, and the object of the suits is to enforce the 
rights obtained by that sale. 

It therefore becomes necessary to determine the next and main 
objection raised, that the burden of proof lies on the defendants 
to prove their title to remain on the lands. 

It seems to us that a purchaser of an under -tenure who seeks 
to enforce his rights under s. GG of the Rent Act is bound 
to show that the person whom he seeks to ojcct holds under an 
incumbrance of tbo nature therein specified — an incumbrance 
that he is entitled to avoid. The law does not provide that he 
shall obtain the undcr-tenure free of all incumbrances, but only 
“of incumbrances which may have accrued thereon by any holder 
of the said iinder-tcnure,” without special authority from his 
landlord. Consequently the plaintiff must start his case by 
showing that the title of the defendant so accrued. 
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The only case quoted to us •\\lucli is c’factly in jjoint h the ca'C 1886 
of Diirga Prasanna Ghosc v. Kali Pas Putt (1). The same gobiwd 
point was raised lu that ease, and the opinioa expressed is that CHowmtoRi 
which ac now entertain. The other case quoted, namely Paial r. 
Ahir V Phuggohutty Koer (2), and the two eases Jtani Monee 
Mohurer v. Alecmooilren (3) and Raj ICisftcn Mook^rjee Pcaree 
ilohiin Mool'erjee (4-) cited therein, and followed by that decision, 
proceed on entirely different grounds. The plaintiffs in these 
cases were adinittcdly proprietors of the lauds and, as such, were 
eutitle<! to c-xerciso all the ordinary rights of ownership ; and it 
ua.i held in all these caasa that the defendanta who disputed the 
landlord’s right to collect rents from the tenants directly, on the 
giouud that they held intermediately, were bound to establish 
their title. As the plaintiff has faded to prove that the defend' 
ant holds under an mcumbranco voidable under s. OG of the 
Kent Act. the suits have been propcily dismissed. \Ve accordingly 
dismiss these appeals \Mih costs. 

1’ o’k. JypeaU dismmed. 

flf/or« J/>' Jinnee FieW anrf Jfi-. il/’or;>^tT»£»n 

KALI KISIIEN TAGOnr: v GOLAM ALl (DErRNDXNT.)® 

toniUvrJ nnii (enanl-^Xetice li}qAl-—DeclaTaior!idecfc«'^i‘gtcljK lielie/Aet-^ Ma^eh 19. 
jfVtiny'er of Proptrti/ Act (i V of t882), » 42— i>«»cr<non r>f Court f* gitt a ’ " 

tUelMatmy dtcru—Teiiant ttUtn^ Utrstr %ntert*t than he is ettlilM to. 
h plamliff, flflmittiag a detendant's ngVA to a jl«r*a-yama tenure in certain 
lands, but denj mg a petmancot mal,^sart tenure set up by Jiim, sought 
to eject the defendant from tlie kursajarntt lioldiog, ami for a declaration 
that the defendant was not entitled to the permsuCBt malguzari tenure : 

Ueld, thil the plainlilf was entitled to the declaration asked for, ootwith- 
sUndiog tint in consequence of his failure to prove a reasonable notice to 
quit, bo was onaWc to obtain n decree for ejectioent. 

A Judge, interfering with the discretion eiercncrf by a lower Court in 
granting a declarator^’ decree, should state ins reasons for so doing. 

The principle laid down la VivKinr. Jl/i>at(5)unQt«ppiie«bloto this country. 

♦Appeal from Apiiellale Decree No. 329 of 1885, ngoinstthe decree of 
11. Devcrnlge, Esq, Judge of Furndpore, dated tho 19th of December 
1834, rcicrsiog tho decree of UabooJagatPurluliU Hoiooiudar, Bubordinate 
Judge of Furndpore, dated the 22nd of December 1863 

(1) 9 0. L R , 449. 13) 20 \\\ R , 3?4. 

(2) nC.L,R.,476. (4| 20W.1{,431. 

(5; L. R. 15 Ch, D., V30. 
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Kali 

■ Kishes 

■ Tagoub 

GoLAU All 


The plaiutifT in this case alleged that the defendant was 
in occupation of two plots of land under a kursa-jama or ordinaiy 
ryati-jaVTi'i from which he, as tenant thereof, could be ejected 
at will ; that while in such occupation he had built huts upon 
the land and had committed various other acts of encroach- 
ment inconsistent with the rights of a tenant holding a kursa- 
jama', that moreover the defendant, in a prerioussuit No. 23 
of 1878, had put in a written statement setting xip as against 
him (the plaintiff) a permanent malguzari jama, including 
therein the two disputed plots, and alleged that such jama 
had been in possession of him and his predecessors from a 
time prerious to the Permanent Settlement (but that most of the 
documents put in to support the defendant's statement bad been 
proved to be forgeries) ; that he had served on the defendant, 
on the 1st October 1881, a notice calling upon him to quit 
by the 14th November 1881. 

On these allegations the plaintiff on 8th August 1882 
brought this suit, praying (1) that the defendant’s allegation 
of a permanent vialguzari jama might bo set aside ; (2) that 
the defendant might be ejected from the two plots of land, 
and that he, the plaintiff, might be put into possession 
thereof 

The defendant admitted the notice to quit, but objected 
that it was an unreasonable one, and stated that his predecessors, 
and subsequently he himself, had possessed and enjoyed the 
disputed lands in right of a permanent 6xcd malguza}^ javia 
and claimed a right of occupancy therein. 

Tlic Subordinate Judge amougst others fixed the folloiving 
issues; (1) Is the notice good? (2) Whether the disputed 
land was the permanent malguzari right alleged by tlie 
defendant ? (3) Whether or not the dofondaut liad a right 
of occupancy ? And in detenuining these issues held, that the 
defendant Mas entitled to a six months’ notice expiring at 
the end of the year, this being in his opinion a reasonable 
notice; that the defendant not having been served M’ith 
such a notice, the plaintiff was not entitled to a decree for 
j> 0 ‘!'«c«sion ; that the defendant had no permanent malguzari 
y'tnitx in the disputed lands, nod that he had no right of 
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occupancy therein ; ho therefore gave the plaintiff a decree 1886 

declaring that the defendant was a tenant from year to year kam 

liable to be ejected by a six inontlis’ notice to quit expiring at xagoub 
the end of the year. 

•' . . GOLAU ALI 

The defendant appealed to the District Judge, and the plaintiff 
cross-appealed as to the question of notice. 

The District Judge hold that the notice to quit was not a 
reasonable one, on the ground “that it was utterly unreason- 
able to ask the defendant to give up in a month and twenty- 
four days land which ho had held for so long a time, and which 
with permission of the plaintiffs agents he had covered with 
buildings,” and set aside the declaratory decree made by the lower 
Court, on the ground that a suit would not lie to set aside an 
allegation, holding that even if such suit would lie, this was not 
a case in which a Court in exercising its discretion should grant 
such relief. 

The plaintiff appealed to the Iltgh Court 

Mr. Woodroje (with him Baboo JCali Mohun Das and Baboo 
Durga Mohun Daa) for the appellant contended that no notice 
to quit was necessary as the defendant has repudiated the true 
position of hU landlord, setting up a larger interest than ho 
was entitled to, vie., a permanent ho being en- 

titled merely to a Icursa-jama-^Vivian v. Jiloat (1), Baha v. 
Vishvanath Joshi (2) } and further contended that a declaratory 
decree could bo made in the ease — Nilmony Singh v. Kally 
Chum Bhattacharjee (3), and Kailuxma Nafekiar v. Dora Singa 
Tevar (4) ; and that the District Judge was not justified in 
interfering with the discretion exercised by the lower Court 
granting such relief, no reasons having been given in his judg- 
ment for so doing. 

Hr. Bell (with him the Advocate General (Mr. Paul), and 
Baboo Bash Behari Ghose) for the respondent 

llr. Be??.— The notice being insutBcicnt, the case ought to have 
been dismissed without any decision on the other issues. See Field’s 
Bent Digest, Article 89, p. 02, and Blssesuri Dabeea v. Baroda Kant 

(1) L. R., IG Cb. D, 730. (3) L R. 3 L A., 83 ; 14 B. L R., 382. 

(2) I. L.R, 8 Bom , 228. J* K 2 I. A, IC3; 15B.L.B,83. 
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Tue phintifT in this case alleged that the defendant was 
in occupation of two plots of land under a kiirsn-jama or ordinary* 
ryati-Jarm from which he, as tenant thereof, could be ejected 
at will ; that while in such occupation he had built huts upon 
the land and had committed various other acts of encroach- 
ment inconsistent with the rights of a tenant holding a kni'sa- 
jamai that moreover the defendant, in a previous suit No. 23 
of 1S7S, had put in a written statement setting up as against 
him (the plaintiff) a permanent malguzari jama, including 
therein the two disputed plots, and alleged that such jama 
had been in possession of him and his predecessors from a 
time previous to the Permanent Settlement (but that most of the 
documents put in to support the defendant’s statement had been 
proved to be foigcries) ; that ho had served on the defendant, 
on the 1st October 1881, a notice calling upon him to quit 
hj’ the 14th November 1881. 

On these allegations the plaintiff on 8th August 18S2 
hrought this suit, praying (1) that the defendant’s allegation 
of a permanent malguzari jama might bo set aside ; (2) that 
the defendant might be ejected from the two plots of land, 
and that he, the plaintiff, might be put into possession 
thereof 

The defendant admitted the notice to quit, but objected 
that it was an unreasonable one, and stated that liis prcdece&'^ors, 
and subsequently he himself, had possessed and enjoyed the 
disputed lands in right of a permanent fised malguzari jama 
and claimed a right of occupancy therein. 

The Subordinate Judge amongst others fixed the following 
issues: (1) Is the notice good? (2) Wiether the disputcil 
land was the pennanent malguzari right alleged by the 
defendant ^ (3) '\\Tjclhcr or not the defendant had a right 
of occupancy 7 And in determining these issues held, that the 
defendant was entitled to a six months’ notice expiring at 
the end of the year, this being in his opinion a reasonable 
notice; that the defendant not having been served with 
such a notice, the plaintiff nas not entitled to a decree for 
jK>«^c«non ; Uiat the defendant had no permanent malguzan 
j'lma in the di'^putod land-*, and that ho had no right of 
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occupancy therein ; ho therefore gave the plaintiff a decree 188C 

declaring that the defendant was a tenant from 3'ear to year kali 

liable to be ejected by a six months’ notice to quit expiring at tagore 
the end of the 3'car. „ . 

The defendant appealed to the District Judge, and the plaintiff 
cross-appealed as to the question of notice. 

The District Judge held that the notice to quit was not a 
reasonable one, on the ground “ that it was utterly unreason- 
able to ask the defendant to give up in a month and twenty- 
four days land which ho had held for so long a time, and which 
with permission of the plaintiff's agents ho had covered with 
buildings," and set aside the declaratory decree made by the lower 
Court, on the ground that a suit would not lie to set aside nn 
allegation, holding that even if such suit would lie, this was not 
a ease in which a Court in exercising its discretion should grant 
such relief. 

The plaintiff appealed to the High Court. 

Hr. }Voodroffe (with him Haboo Kali Mohxin Das and Baboo 
Darga Idohun Das) for the appellant contended that no notice 
to quit was necessary as the defendant has repudiated the true 
position of his landlord, setUng up a larger interest than ho 
was entitled to, vie,, a permanent mah/uranjoma, he being* en- 
titled merely to a kursa-jama — Fitnan v. Moat (1), Daba v. 
Vishvanalk Joski (2) j and further contended that a declaratory 
decree could be made in the ease — Kilmony Singh v. Kally 
Chum Bhattacharjee (3), and ICathama Kalchiar v. Dora Singa 
Tevar (4) ; and that the District Judge was not j'ustified in 
interfering with the discretion exercised by the lower Court 
granting such relief, no reasons having been given in his judg- 
ment for so doing. 

Mr. Bell (with him the Advocate Genei'al (Mr. Paul), and 
Baboo Rash Behan Chose) for the respondent 

Mr. BeH.— The notice being insufficient, the case ought to have 
been dismissed without any decision on the other issues. See Field’s 
Rent Digest, Article 89,p. G2,and Bissesuri Dabcea v. Baroda Kant 

(1) L. n., 16 Ch. D,730. (3) L.I1.2L A., 83; 14 B.L.R, 382. 

(2) I.L.R, 8 Dorn, 228. (4; L B.2 I. A, ICO; 15B.L.C,83. 
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1880 Jtoy Clioivih'y A declaratoiydecrec to sot aside an allegation 
Eali will not lie — J^ilmony Singk v. Kally Chui'n Bhattacharjee 
lAGOfl^ A’af/iama NatchiaT v. Dora 8inga Tevar (3), Sreenarain Milter 
oLAM ali Soondet'y Bassee (4), Skeo Singh Rai v. Daldio (5). 

The judgment of the Court (Field and MACPiiEnso 2 f, JJ.) 
^vas delivered by 

Field, J., who after setting out the facts continued — 
The first point pressed upon us in appeal is that no notice 
was necessary, because the defendant being entitled merely to 
kiirsa-iarixa had set up a larger interest in himself, viz^ a 
permanent mnlgitsari jaina, had repudiated the true position 
of his landlord, and might therefore be ejected at once without 
notice. In support of this conlcutiou the case of Vivian v. Moat (6) 
was relied upon. In that case the tenant defendant had 
disputed his landlord’s right to raise the rent Fry, J,, said*. 
“Every landlord, in the ordinary sense of the word, has in 
popular language a right to raise .the rent,” and ho considered 
that the denial of the landlord’s right to r.-iisc tho rent being 
a suggestion tliat the landlord was not an ordinary landlord of 
the estate, but either a lord of tho manor or an owner of some 
other right which gave him a title to a customary rent merely, 
was in fact a renunciation or dbeJaimer of the landloid’s title. 
Wc think that tho ground of this decision rests mainly upon 
the relation of landlord and tenant, as it e.xbts in England, \7hcrc 
such relation depends upon contract, and that the principle of 
this case is not applicable to thb country, where a different state 
of things prevails. lu this country there are numerous tenures 
the rent of which cannot be robed, ami tho denial of tho land- 
lord's right to raise the rent b not necessarily a renunciation 
or dbclaimcr of bb title as landlord. 

Tho next question argued before us is concerned with the 
reasonableness of the notice. Whether a notice b or is not 
reasonable is a question of fact, and therefore ordinarily the 
decision of thb question is not open to second .appeal. But if 
the finding of the Court below b based upon no evidence, or 

(1) I. L. R, 10 Calc, 1076. (4) 11 B. L. B., 171. 

(2) L R. 2 I. A., 83 ; 14 D. L. R , 382. (6) I. L R. 1 All , CSS. 

p) L. R. 2 1. A , 169 ; IS a L. R., 83. (C) L. R IC CIi. D., 730 
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upon reasons, all of which arc untenable, no doubt tlio propriety 188C 
of such finding might bo (lucstioncd upon second appeal. Tho I 
Judge in the Court of first instance thought tho notice un- Kisiies 
reasonable, because it did not expire at the end of tho year, and 
further, because it was not a six months’ notice which he thought Qolam Alt. 
would under the circumstances be a reasonable notice. The first 
ground is absolutely untenable. There is no law in this country 
which requires a notice to quit in a case of this kind to expire 
at the end of the year. The second ground is also bad, because 
there is no law which requires a six montlis’ notice to bo given. 

What the Judge ought to have found was, not what notice would 
have been reasonable, but whether tho notice actually given in 
this ease was or was not reasonable. If the Judge in tho lower 
Appellate Court had merely adopted the reasons given by the 
Subordinate Judge, it might fairly be contended that his find- 
ing was open to question in second appeal. We think, however, 
that although ho has adopted the Subordinate Judge’s finding, 
ho has not adopted his reasons, but has exercised his own judg- 
ment upon the evidence in tho ease. Ho says at page 31 : 

“Tho defendant urges that this notice is unreasonable, and the 
Subordinate Judge holds that it is so. So far I quite agree 
with the Subordinate Judge.” Here he agrees in what the 
Subordinate Judge hold.s, but he docs not express his concurrence 
in the reasons given by the Subordinate Judge for his finding ; 
and from his observations at page 33 it appears that he did not 
concur in tho view taken by the Subordinate Judge that there 
should be a six months’ notice. At page 32 tho District Judge 
says: “Under any circumstances it was utterly unreasonable 
to ask defendant to give up in a month and twenty-four days 
land which ho had held for so long, and which with the permis- 
sion of plaintifTs agents he had covered with buildings." We 
think that this is a finding of fact that the notice of one month 
and twenty-four days given to the defendant was not a reason- 
able notice. The District Judge then proceeds to give his 
reasons, and it has been pressed upon us that in giving these 
reasons he has omitted to consider many facts and circumstances 
in the ease which should have weighed with him in forming his 
opinion upon the question which he had to decide. It may 



8 


THE INDIAN LAW llEPOUTS. 


[VOL. XIII, 


18S6 be quite possible that the Judge has not dealt with this 
lixLt question as fully and satisfactorily as could bo %vished ; but 

Tagobe nevertheless we are of opinion that we cannot enter upon an 
*'• examination of the evidence upon second appeal, and that we 
are precluded from interfering with the finding of fact arrived 
at by the Judge, 

The next question with which we have to deal resolves itself 
into two parts : was the District Judge right in thinking 

that no declaratory decree could ncconlmg to law bo made in 
this case ; and, secondly, was he justified in interfering with the 
exercise of discretion by the Court of first instance in making 
such a decree. 

As to the first point we think that the Judge was in error in 
holding that a declaratory decree could not, according to law, be 
made in the present case In the two cases in Kilmony Sinyh v. 
Kally Churn Bhatlacharjee (1) and Kathama yatchiar v. Bora 
Singa Tevar (2), their Lordships of the Privy Council deal with 
the provisions of s. 15 of Act VIII of 3859. This section has been 
repealed, and the provisions of the present law, s. 42 of the Specific 
Relief Act, arc materially different. The provisions of s. 42 are as 
follows : “ Any person entitled to any legal character, or to 
any right as to any property, may institute a suit against any 
person denying, or interested to deny, his title to such character 
or right, and the Court may in its discretion make therein a 
declaration that he is so entitled, and the plaintiff need not in 
such suit ask for any further relief'* Now, what the plaintiff 
asks in this case is that the defendant’s declaration as to having 
a permanent malgtizari jama be set aside. IVe must not in 
this country tie up parties too strictly to the language of their 
pleadings, and we must look, not at this language merely, but 
at tbc substance of the thing. The plaintiff admits that the 
defendant has a Jairsa-jama, but he denies that the defendant 
has the much larger interest asserted by him, viz., a permanent 
malgiizari jama. In other words, ho alleges that the interest 
which is vested in himself is the whole proprietary right loss a 
kxirsa-jama belonging to the defendant, and that it is not a 
tnueh smaller interest, I'is , the proprietary right less a permanent 
L.R,382. (2) L R. 2 I. A , 1C9; 15 B. L.R ,83. 
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protected tenure, that is, a permanent malyuzari jciina. Let us 
noK' sec what the pleading were. In the sixth paragraph of his 
written statement the defendant nllcgcd that for more than 
twetro years before the service of the notice, ho and his pre- 
decessor had been possessing and enjoying the disputed lands 
in right of a permanent fixed malgucari jama, and exercising 
the aforesaid permanent mafgiizari right over the same ; and 
in the nineteenth paragraph he alleged as follows: "From 
before the Decennial Settlement, from the time of the plaintiff’s 
predecessors, I have been from the time of my forefathers 
enjoying and possessing the disputed lands together with some 
other lands of mouzah Ghntahhal and Turbhunaia at a 
rent formerly of Sicca Its. 7-12*4*1-2 kag, and then of 
Company’s Rs. 8-4-G pic as permanent mohiiryan transferable 
jamn held and possessed from generation to genera- 
tion, first by clearing the jungles and preparing gardens on the 
same, and then by settling tenants here and there from time to 
time, and preparing gardens and excavating tanks, kc., on the 
same. My right of occupancy is of course involved in that 
superior right of mine.” The Subordinate Judge fixed among 
other issues the following, namely, the tenth, " whether or not 
the disputed land is the permanent right alleged by tho defendant 
in tho nineteenth paragraph of his written statement, " and 
the fifteenth, “ whether or not the defendant has a right of 
occupancy in the land.” Finding these two issues against the 
defendant, he made a declaration that the defendant has no 
permanent or protected holding in the land, not even a right 
of occupancy ; that he is a tenant from year to year, and 
is liable under the circumstances to bo ejected on a six 
months’ notice to quit expiring at the end of the year. Now, 
there can be no doubt that this declaration is too wide, 
and that so far as regards the statement that the defendant 
is a tenant from year to year, and is liable under tho 
circumstances to bo ejected on a six months’ notice to 
quit, expiring at the end of the year, it should not have been 
made. But it is contended that the plaintiff is entitled to a 
declaration upon tho finding upon the tenth and fifteenth 
issues, that tho defendant is not entitled to such a permanent 
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16SC right as that alleged in the nineteenth paragraph of hia 
— £7^;^ rrritten statement, and that he has not a right of occupancy in 

ficoEE appears to us that as a matter of la^r such a decla- 

f. ration can be made under the provisions of s. 42 of the Specific 
CoLiM ALi. This view is in conformity with the case of Hajunchii' 

Kisliv.'ar Sing v. Sheopuisun Mister (1), see the remarks of their 
liOrdships of the Privy Council at pages 449 and 450. This case, 
it is to be observed, was decided before s. 15 of Act Till of 1S59 
was enacted. Then the case of Bis/iesiiri Daleea v. Saroda Kant 
Roy ChoK-dry (2), decided after the passing of the Specific Relief 
Act, though not exactly in point, lends a certain support to the 
view which wo take. It has been contended that, inasmuch as the 
plaintiff sued for ejectment, and the declaration which he asks 
for is merely ancillary to this ejectment, the declaration 
should not bo made. This is no doubt a good argument, as 
regards that portion of the declaration made by the Court of 
fir^ instance, which we have above intimated, cannot be sustain- 
ed. It has also some force, as regards the portion of the 
declaration, based on the finding upon the fifteenth issue ; and 
as regards this issue we may further observe that the plaintiff 
has not asked that it be declared that the d^'fendant has not 
a right of occupancy. It appc.ars to us that the whole of tho 
pleadings f:urly construed show that tho plaintiff sought two 
things : first, to have it declared that the defendant had not a 
permanent malgtt^ari tenure, or, in other words, that the 
interest in him, the plaintiff, was the whole zemindari interest 
less a l-ursa-Jama ; and secondly, to have the defendant evicted 
from this kwrja-^'dma upon service of notice to quit We 
think that these two things are separate, and that the plaintiff 
may well have the declaration which he asks for, even though 
in consequence of his failure to prove a reasonable notice he 
U unable to proceed to the ejectment of the defendant. 
na\ing regard to the proviso of s. 42, it may be observed 
that in respect of the interest as to which the plaintiff seeks 
a declaratory decree no further relief is possible, and that the 
further relief which would have been possible, if a proper notice 
had been served, is sought not in respect of the interest «bich 
(1) lOMocre’il. A,-*33 ( 2 ) I. L i: , 10 Calo.. 1070. 
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the plaintiff claims to have and winch in Ruhstance he ashs 
to have declared, hut in respect of the interest which he 
admits the defendant to have, via, a kiirsa-jama. 'We think, 
thereibre, that under the present law, s. 42 of the Specific 
Relief Act, (and see the illustrations to this section), such a decree 
as that n hich is now asked can he made. Then it is said that 
the plaintiff seeks merely to sot aside an allegation. There 
can be no doubt that a declaratory decree ought not to be made 
to set asido a mere allegation ; but in tho present case the 
defendant’s conduct amounts tosoincthiDg more. In the previous 
case, No. 23 of 1878, he set up this permanent malgiisari 
jama and he produced documentary evidence to prove it. He 
is found to have sinco been exercising rights in the land in- 
consistent with a /v’ltrsa-jama iutcrest, though consistent with tho 
permanent maltjazari juma which he alleges, and in the present 
case he has repeated this allegation of a permanent mal(jtizari 
jama, and has again brouglit forward documentary evidence to 
prove it (a large portion of which evidence has been found to 
be forged). 

The next question with which we are concerned is that of 
discretion. The Judge in tho Court of first instance in tho 
exercise of his discretion made a declaratory decree. Tho 
District Judge set asido the decree, because in Jus view it can. 
not be made under the present law, and then at the end of his 
judgment he says: “Finally I must remark M-ith special ad- 
vertence to Nilmony Singh v. Kally Churn BhattacharjeG (1), 
that the granting of a declaratory decree is discretionary with 
the Court, and that even if there was no rule of law against 
making the declaration asked for by the plaintiff, this is not a 
ease in which such relief should ho granted.” Now, if the 
second portion of this sentence be construed as referring to 
the easo of Kihnony Singh v. Kally Chum Dhattacha^jee (I), 
tho reasons which may be assumed to have influenced the 
Judge have no existence, because that case was governed 
by s. 15 of Act VIII of 1859, which has no application in tho 
present case, and tho Lords of the Privy Council, after express- 
ing their opinion at the bottom of page So that that was not 
(1) L. K., 2 I. A., 83 ; H B. L. n., 33’. 
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188 C a case in which, in the proper exercise of discretion, a de- 

kali claration of title should be made, proceeded to state what the 

Tagore object of the suit was to obtain a 

Colamali offsdnst a number of persons holding different 

rights. The facts of the present case are not analogous, and, 
therefore, the same reasons do not apply. If, on the other hand, 
the second part of the sentence above quoted is to be con.strued 
as having no reference to the case of Kilmony Singh v. 
Rally C/iW}*n Bkattacharjee (1), then the Judge reverses the 
exercise of discretion by the Court of first instance without 

assigning any reason for so doing, and such a judgment cannot 

stand. In the case of Sreenarain Milter v. Kishen Soondery 
Basset (2), their Lordships of the Privy Council said: “It 
is not a matter of absolute right to obtain a declaratory 
decree. It is discretionary to the Court to grant it or not, 
and in every case the Court must exercise a sound judgment as 
to whether it is reasonable or not under all the circumstances 
of the case to grant the relief prayed for,” The Lords of the 
Privy Council hoard that case as a second appeal, and putting 
themselves in the position of the High Court hearing a second 
appeal they made it a ground of their decision, that it would 
not be exercising a sound discretion, oven if it could be done, to 
make the declaratory decree asked. In the case now before us 
the Judge has exercised no judgment, he has given no reasons 
for interfering with the exercise of discretion by the Court of 
first instaocc. 

We must, therefore, set aside bis reversal of the Subordinate 
Judge’s exercise of discretion as to the granting of a declaratory 
decree, and the case must go back in order that the Judge, in the 
Court below, may determine the question of fact raised by the 
tenth issue. If this issue is fouad against the defendant and in 
favor of the plaintiff, the plaiotltr will bo entitled to a decree 
declaring that the defendant has not the rights put in issue 
thereby. 

Case remanded. 


T. A. r. 


(1) L. R. 2 I. A., 83; 14 B. L. R 332. 

(2) 11 B. L. R., 171,atp. 190. 
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Before Mr. Jusli'e MeDantll attd Mr. fathee Beverley 
KOOU ALI CIIOWDIIURI (JuDOMPjJT-nnrrou) v. KONI MCAII and 
OrnCRS (DECRrE-IIOLDEBS) * 

Bengal Act VIII of 1860, < 51— ‘Decree fur rent. EteeuVion of^Jppellate 
Decree, Effect of—ZmhiWy to ^eetment. 

A decree under b. 52, Bengal Act VIII of 18C9 (d) provided tliat unless the 
amount due was piiil within 16 days from the date thcreor, the tenant (judg- 
ment-debtor) would ho liable to ejectment That decree was confirmed In 
appeal, no tlepe to ereeule it having been taken in the meantime. The tenant 
paid the decretal amount into Court within 15 days of the appellate decree. 

Held, that inasmuch as the appellate decree must he presumed to incor- 
porate the terms of the original decree, and was the only decree of which 
execution could bo taken, the tenant (judgment-debtor) having paid tho 
decretal amount within 15 days of that decree was protected from eject- 
ment. 

This was a procooding in exccutioo. The decree which was one 
under s 52 of tho Rent Act (Bengal Act VIII of 18C9) provided 
that unless the arrears of rent with costs and interest were paid 
within 15 days of tho date thereof, tho tenant should be liable 
to ejectment from his holding. It was confirmed io appeal 
some six months afterwards, and within 15 days of the appellate 
decree, the judgment-debtor deposited the necessary amount in 
Court. The decree-holder who had tahen no steps to execute 
the original decree now made an application to be put in posses- 
sion of the holding. Tho question arose whether the period of 
15 days should bo computed from the date of tho original or 
the appellate decree. The Munsiff, referring to Put'esk Ifath 
Ghose V. Kristo Lai Dutt (I), decided the point in favour of 
the dccrco-holdcr, and granted the application. On appeal 
the District Judge confirmed the order of the lower Court. Tho 
judgment-debtor then appealed to the High Court 

Huuslii Islam for tlic appellant 

* Appeal from onlcr No. 103 of 1885, against the onler of R. 11. 
Greaves, Esq, OrTu-iatlag Juilgo of Cliittagong, ilalcil the Stii of January 
18S5, affimiiog the onlcr of Baboo Nritja Oopal SarLar, Ofllciatiog Moon- 
aid of Nortb Uoojan, dated tbo 8(lt of March I8S4. 

(a) Section C6, Cl. 2, Bengal Act VIII of 1885. 

(1) 23 W. r. , 50. 
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The following was the judgment of the Court (McDonell and 
Beverley, JJ.) 

In this case a decree for arrears of rent was passed against 
the appellant on the 27tli December 1882, and coupled mth it 
an order that if the arrears so decreed were not paid within 
15 days from the date of the decree, the appellant should be 
liable to ejectment from his holding. Against this decree the 
appellant preferred an appeal which was dismissed on the 17th 
of July 1883, and within 15 days from that date the appellant 
paid into Court the amount of the arrears decreed ; no execu- 
tion of the original decree having been taken out in the mean- 
time. 

The sole question that arises now is whether the appellant, not 
having paid the arrears within 15 days from the date of the 
original decree, is still liable to ejectment under the terms of 
that decree, notmthstanding the fact that the arrears were 
paid vithiu 15 days from the date of the decree in appeal. 

Doth, the lower Courts have found against the appellant on 
this point; but after taking time to consider the question, we 
arc of opinion that this hading ought not to be upheld. 

In arriving at his decision the Mimsiffhas relied on the case 
of Pureah JH'aik Ohose v. Kriato Lnl Dixtl (1), but that decision, 
wo think, docs not conclude the point in question, and we 
arc not aware of any other direct authority in the matter. 

In the case cited there would seem to have been no appeal 
and consequently no appellate decree. According to the judg- 
ment, “ the Jlunsiff had attempted to modify his decree in 
review ; but it is now hiially held that the order of the Munsiff 
granting the review was illegal, and it is finally declared that his 
proceedings in that respect were void. Tlic original decree, there- 
fore, as made by the Munsiff stands, and that is the decree ^vhich 
is now to be carried out." It is clear, therefore, that that decision 
has no applicability to the circumstances of the present case in 
nhich the question is whether tlic appellant is liable to ejectment 
notttithstanding that he paid up the arrears within 15 days from 
the date of the appellate decree. 


(1) 23 W. n, 60. 
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Wc have boon unable to find any ctprc^*? nntliorhy on llie 
precise point now before us, but vre think that there is direct Noon Ai.i 
nuthority, not only in reported eases, but in the Code of 
Civil Procedure itself, for holding that the appellate decree, •'O**'* 
even where the appeal is merely dismissed, supersedes tho 
original decree, and is the only decree that can bo cxccutcti 
if execution has not already been had upon the original decree. 

In the Full Bench case of Liichman Persad Sinph v. Kishen 
Pevsad Singh (1), it was decided that even though the appellate 
decree did nothing more than confirm the decree of the lower 
Court, it was the paramount decision i n the ease, and that execu- 
tion should betaken out of that appellate decree and not of the 
decree which it confirmed; and the question of limitation which 
was in issue in that case was decided upon this ground. 

In tho case of Kristo KinLur Hoy v. Raja Baroda Kant Boy 
(2), decided by tho Privy Council in 1872, the following obser- 
vations occur: "Tho state of the Indian authorities upon the 
general question seems to be this. In the ease before us the 
High Court obviously proceeded upon the principle that a 
simple decree of affirmance did not so incorporate the mandatory 
part of the original decree as to make for all purposes tho decree 
of the Appallatc Court tho sole decree to be executed. And 
this ruling appears to have been followed in the case of Chow- 
dhry Tra/icd Ali v. Midlich Jnayel Ali (3), in which it was 
ruled that in order to make the decree of the Appellate Court 
the final decree in the suit for all the purposes of execution, it 
was necessary that it should have decreed a material modification 
of the original decree. The rule so expressed seems open to 
the objection of vagueness. The Full Bench of the High 
Court of Bengal, however, in Ram Chamn Bysacl: v. Lakhi Kant 
Bannik (4), has ruled that whether the decree of tho lower 
Court is reversed or modified or affirmed, the decree passed by 
the Appellate Court is the final decree in tlic suit; and in the 
words of Mr. Justice Jlittcr ‘ as such tho only decree which is 
capable of being enforced by execution.' And that is in accord- 
ance with the Madras decision in Aruna ClicUa T/nidayan v. 

(1) T. R. 6 Calc., 218. (2) It Miwre'* I. A., 4C5 ; 10 B. L R., 101. 

(3) C B. L R., 52. (1> 7 B. L. R 701 ; 1C W. R. F. B., 1.^ 
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18SG FcZucZayan (1). Chief Justice Scotland’s words are : ‘Whether 
NooB All decree be in affirmance or reversal or modification of the 
CHowjjiictti (jggrQQ appealed from, it becomes the final decree in the suit, and 
Kosr Mead, therefore the decree enforceable by ereention.’ ” 

Section 579 of the Code provides t hat the decree of the Appellate 
Court “ shall specify clearly the relief granted or other determina- 
tion of the appeal,” and " shall also state the amount of costs 
incurred in the appeal and by what parties and in what proportions 
such costs, and the cosU in the suit, arc to be paid.” Wc think that 
these words clearly show that the appellate decree is intended to 
supersede the ori^nal decree. Then s. 583 goes on to say: “'When 
a party entitled to any benefit (by way of restitution or otherwise) 
under a decree passed in an appeal under this Chapter desires to 
obtain execution of the same, he shall apply to the Court which 
passed the decree against which the appeal was preferred ; and 
such Court shall proceed to exeatte the decree passed in appeal 
according to the rules hereinbefore prescribed for the execution, 
of decrees in suits.” 

It seems to us clear, therefore, that the decree, and the only 
decree, of which eiccution could be taken out was the appellate 
decree. That decree must be presumed to have incorporated the 
terms of the original decree, and if the arrears were paid within 
15 days from its date the appellant was not liable to be ejected. 

The words of a 52 of Bengal Act VIII of 18G9 are: "In all 
cases of such suits for the cjectmcat of a rayat or the cancclmeut 
of a lease the decree shall specify the amount of the arrear, and 
if such amount, together with interest and costs of suit, bo paid 
into Court within 15 days from the date of the decree, eiccution 
shall be stayed.” 

It was of course open to the decree-holder to take out execu- 
tion of the original decree at any time before it was superseded by 
the decree in appeal. Not having done so, wc arc unable to see 
that bs has any real grievance because the terms of the appellate 
decree have been complied with by the appellant. 

The order of the lower Appellate Court is accordingly reversed 
and the appellant is declared to be not liable to ejectment. 
Tlie appellant will al«o Lave his costs in all the Courts. 


K 3f c. 


jifpcdf aUoi'-ed. 


(I) n. c,215. 
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St/ore 2Ir. Justiet O' Kintals on»l ilfr JtttUee Haephv'ion. 

NUNDO LALL BIIUTTACIIARJEE and oTnEns(rLAi.STiPrs) c. BIDIIOO 

SIOOKUY DEBEE (Depescajit.)® M,ueh9. 

Kts-jndicala — Landlord and Unant — Sutt in yeetmenl-^Ttiue previoatls 
htard and deUrrmnid — Ef(npptl-‘CitU Procedure Co<{e, 1 . 13. 

In a suit by a landlord against bU tenant for ejectment, the defences wero 

(1) DO notice to quit had been served, and (2) the tenure was a permanent 
one. The suit was dismisseil on the first ground, the Court holding at tho 
samo time that the tcDuro was not a permanent one. In a subsequent suit 
for ejectment from tho same holding, brought by Ibo samo plaintiil against 
the same defendant, the defences were : (1) tbo tenuro was permanent ; and 

(2) tho plaintiff was estopped by tho conduct of his predecessor in litlo 
from asserting as against the defendant that the tenure was not a permanent 
one Tho lower Appellate Court found the question of estoppel in favour 
of the defendant, and dismissed tho suit. 

On appeal to the High Court— 

Held, that the decision was right, an<I must bo afOnned. 

tint where a former suit between the same parlies in respect of 
tho same subject matter has been dismissed on a preliminary point, a finding 
in that suit on tho ments in the (damtiS’s favour will not bar the defendant 
from putting lorward the sime defence on tlio merits in a subsequent suit by 
the saino plaintiff against the same defendaot 

Semlle, that the case of Kiamut KAon v*. i*Au<fu BulJia (1) has been 
Impliedly overruled by the case of Run Rahadoor Hinjh v. LueAo Koer (2). 

This was a suit for possession of certain land. Tbo plaint 
stated that the land iu question was the auction-purchased 
paternal jnnici lands of tho plaintiffs ; that the defendant's pre- 
decessors in title had held the land under tho plaintiffs aa tcuants- 
at-will ; that tho defendant's predecessors in title had sold their 
interest therein to the defendant wrongly describing it os a rnoumsi 
wotamrl tvgUt; that the plaintiffs had duly served the defendant-^ 
with a notice to quit and deliver up possession of the land ; and 
that ill a former suit between the plaintifTs and the defendant it 

• Appeal from Appellate Decree No. 1393 of 1835, against tbo ileorco of 
Baboo Saroila Prosail CInttcrJi, Olficbtiag lliinl Subonlmato Juilgo of 
Ilooghly, dated the 9lb of April 1835, reveraiag tbo decree of Baboo Tara 
rro«mao Bancrji, First 3IunsilI of Hoivnii, dated tbo 3Iit of January- 
1881. 

(1) r. L. n , 6 Calc., 319 

(2) L. R, 12I.A.,23; 1. L. R, 11 Calc , 301. 
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1SS5 had been decided by a competent Court that the defendant had 
Kc-ndoLall^o permanent interest in the land. The plaintiffs prayed 
tachaStee the Court will be pleased to remove the houses, &c., belon"- 

^ c. ^ in" to the defendant which are on the disputed land, and to decree 
aiooKHT that direct possession be delivered to the plaintiffs,” and for further 
reliet 

The defence was that the defendant's tenure vras a permanent 
tenure ; that no notice to quit had been served by the plaintiffs ; 
and that, whether the tenure was permanent or not, the plaintiffs’ 
father and predecessor in title, Lall ITohun Bhuttacharjee, had 
induced the defendant to buy the tenure from the defendant’s 
predecessor in title on the representation that the tenure was a 
permanent one. 

As to the previous suit relied on by the plaintiffs, it appeared 
that iu 1879 the plaintiffii bad brought a previous suit for 
ejectment from the same land. In the first Appellate Court 
that suit was dismissed, on the ground that service of the notice 
to quit had not been proved ; but the Court held at the same 
time that the tenure was not a permanent one. The defendant 
appealed to the High Court against this finding of the first 
Appellate Court, but the appeal was dismissed, on the ground 
that the only decree passed by the first Appellate Court was a 
decree dismissing the suit; that the finding appealed against 
formed no part of that decree, but was only to be found in the 
judgment of the first Appellate Court, from which judgment no 
appeal lay under the Civil Procedure Code. 

In the present suit the Court of first instance found in favour 
of the plaintiffs, but this decision was reversed on appeal, the 
lower Appellate Court finding in favour of the defendant on the 
question of estoppel The plaintitFs appealed to the High Court 

Baboo Ilftn ChiiJuler B'lnerjee and Baboo Vmalali Mool-erjec 
for the appellants, contended that the former decision was 
rc^-judicata — Xiamul KJtan v. Phada Puldia (1), and that the 
facts relied on by the Judge did not constitute nn estoppel. 

Baboo B^hriry Ghose for tho respondent. 


(1) LL.R,6Calc.,3l5. 
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The judgmcut of the Court (O’Kinealy anti Macpheuson, JJ.) 1886 
was as follows Hondo Lall 

It appears that, previous to tho present suit, there was a chI^ee 

suit between the same parties in which the plaintiffs soueht 

. , , ^ Broirno 

to eject the defendant. mookht 

That suit was dismissed, but in the course of tho trial, the 
Court came to a decision upon the nature of the defendant’s 
holding. 

In the present suit, the plmntifls seek, anew, to recover pos- 
session of the land after notice to quit, and the lower Court 
has hold that the decision arrived at by the Court in the pre- 
vious suit is binding between tlm parties ; but that as in the pre- 
Aious suit no issue regarding the question of estoppel by conduct 
woa raised, the defendant is not precluded from raising it in the 
present suit; and on that ground judgmcut has been given in 
favour of the defendant. 

Tho plaintiffs have appealed, and they urge that the previous 
decision is, as has been held by the Court below, rei-judicata, 
and being t'es-Judicata that Court was precluded from going 
behind the prcidous decision and taking notice of tho question of 
estoppel. They further contend that the inducement was too 
remote to affect the conduct of tho defendant, and that the 
Subordinate Judge was wrong in holding that there was an 
estoppel by conduct. 

Tills last is a question of fact with which wo arc not competent 
to deal. The Judge has declared that “it Is clear that Lall 
Mohan by bis words and conduct iuduced the appellant to 
believe tliat Panchcowri’s interest in the property was of a 
permanent character and to jiart with a laigc sum of her money 
in consctpicucc of that belief for purchase of the land.” 

Ill regard to the first question raised by the appellant, 
natnel}’, wlielber the decision arrived at in the previous 
c.iso U rcs-judicata and binding between the parties, we have 
come to the conclusion that it is not. 

No doubt it lias been held by a Full Bcuch of this Court that 
oven where the defomiant docs not get the issue decided against 
him inserted in the decree, ills binding between the parties in a 
subsequent litigation. But this procedure was not followed in 
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I8S6 the case of Run Bakadoor Singh v. Lucho Koer <I), and in 
yrrynft T.»~ regard to that their Lordships state as follows : — 

Bntrr- “ The widow has not appealed against the decree, nor could she, 

TACUABJEE , . . . , - T. , , , , 

V. because it is in her favour. Hut she has appealed against the 
MooKHr finding that the brothers were joint in estate. It may be supposed 
Debee. advisers were apprehensive lest that finding should bo 

hereafter held conclusive against her. This could not be so 
inasmuch as the decree was not based upon it, but was made in 
spite of it.” 

Here, in the former suit between the present parties, the 
decree dismissing the suit was not based on the finding adverse 
to the defendant in that case, but in spite of it. We think, 
therefore, after looking at the decision of their Lordships in the 
Privy Council, that the previous decision is not binding between 
the parties in this suit 

Further, we are of opinion that, even if wo como to on 
opposite conclusion, the respondeat is correct in saying that 
the issue then decided was not an issue regarding any estoppel by 
conduct 

What was decided there was, what, was the right to the 
property, not whether the pltuntlfis arc estopped by their conduct 
from asserting their right, if it ciistcd. 

From this point of view also we think the decision of the 
lower Court was correct 

The appeal is therefore dismissed with costs. 

r. o’k. A-ppeal dismissed. 


(1) L. R. 12 1. A, 23 ;Z. L. R., 11 CUl., 301. 
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PRIVY COUNCIL. 


NAKOill BABUASIN akd orUEns (Plaimiffs) r llODHUN MOnUN 

AND OTUERS (DEFENDANTS.) 

[On appeal from the High Court at Calcutta.} 

Hindu Lotc—Jlienaiion li/ Father — JUthtLthara and Mithda Law — Exe- 
fution of deciet — SaUofanrestral ettatt t« tatUfaction of father' » delt~^ , 
Liabilttt/ of tom' thares — Parlies to proeeedmgs. 

There is do conflict of anthonty as to the principle that sons cannot 
setup their rights, which are to taie present vested interests, on their 
birth, jointly with their fatlicr in ancestral estate, ngainst their father’s 
alienation for an antecedent debt, or against his creditors’ remedies for 
his debt, if such debt has not been contracted for an immoral purpose ; 
the law on this point being tbo samo under the Mitohshara and the Mitbila 
shasters 

From the above must bo distinguished the question how far the joint sons 
can be p ocluded from disputing tbo liability attaching to tbclr shares, 
where proceodings have been taken by, or against, tbo father alone. 

If the father’s debt, not baring been contracted for an immoral purpose, 
is such as to support a sale of the entirety of the joint estate, either ho 
may sell tho latter without suit, or the creditor may obtain a sale of it by 
suit. But the joint sons, not being parties to tbo csccntion proceedings 
or to the sale, are not precluded from harioga qnestion as to the natoro 
of the debt tried in a suit of their own ; a right which will, however, avail 
them cotliiog unless it can be shown that tbo debt was not such as to justify 
a sale of the joint estate. 

If, upon tho proceedings and in regard to the Intention of the parties, 
doubts are raised whether what has been sold is the interest of tho father 
alone, or tho joint estate, the absence of the eons from the proceedings 
may be a material consideration But, if the purchaser has bargained and 
paid for the entirety, ho may defend bis titio upon any ground which wonld 
liavo justified a sale, had tho sons been brought in to defend their interests 
in tlie execution proceedings. 

Heendyal v. Juffdtep Farain Sinfh (I) docs not lay down as an invariable 
rule that co-parcenaiy interests will not pass by an execution sale unless 
Iho co-parccnera are joined in tho suit, or that only tho father’s interest 
passes to the purchaser nhere the luit was against the fiUier alone. 

This debt being one which must be tahen as a joint family debt, though 
the suit upon it was against th« father alone, Arid, that a claim ‘by minor 
eons for exemption of their eharrs failed on the merits, the entire family 
estate having passed by the eale. 


P. C.* 

1885 

2i and 30, 
Jutff 1 , 
and 

Heeemher 1. 


• Ptestnii Lord Mosksweix, Lord IIoenocsE, Bis B. Peacoce, asd 
&IU R Coren 

(1) L. B.4L A.,217; I. L.R. scale., 198. 



TEE 1XDIA^' LAW RCrOHTS 


[VOL XIII. 


22 

18S5 

jjAsoai 

Babcasis 

r. 

MODHCS 

SIOHtrs. 


Appe.\L from a decree (ICth Jutie 1SS2) of the High Court, 
rcrersing a decree (14th May 1870) of the Subordinate Judge of 
Bhagulpur. 

The question raised on this appeal was whether the entirety 
of a family estate, including the shares of minor sons, who were 
jointly interested in it with their father, had passed to a pur- 
chaser at a sale in execution of a decree obtained against the 
father alone, the minors not haring been represented in the suit, 
nor in the execution proceedings. 

Kirat Singh, who died in 1S5S, gave shares in his estate, 
Monzah Lalpur Bhatkera in Tirhut, to his two sons, one of whom 
was Girdhari Singh, the father of the two minor plaintiffs in 
this suit, now the appellants. Litigation between the brothers 
resulted in a decree, whereby Girdhari Singh obtained an eight 
annas llj gundas share of the mouzah. 

The minor sons of Girdhari were both born before November 
1864, in which year, having borrowed Rs. 45,000 from one A. 
Christian, he executed leases of the above shore of the mouzah 
to H. ColUs, son-in-law of his creditor, for repayment of that sum, 
as advanced zar-i-peshgi On the death of Collis occurring in 
1869, and the leases passing to the widow of the latter, Girdhari 
Singh dispossessed her. 

Bringing a suit against him, the widow obtained a decree (10th 
April 1871) for possession with mesne profits, interest and costs ; 
and in satisfaction of the money also decreed, now amounting 
to Rs. 51,767, obtained an 0!^er(15th January 1872) for the 
sale of the eight annas Hi gundas share of Lalpur Bhatkera. It was 
accordingly sold to Hardinarara, now represented by the respon- 
dent, ilodhun 3fobun, and thesale was confirmed in April 1S72 by 
the District Court of Bhagulpur. Girdhari Singh in vain attempt- 
ed to get this sale set aside, it being in the end upheld by order 
of Her Majesty in Council (lOth May 1876). 

The present suit (14th September 1878) was brought on behalf 
of Glrdbaris minor sons bjtheir mother, and afterwards by leave 
on her own behalf also, against the purchaser and Girdhari 
Singh, on the ground that the eight annas Hi gundas share being 
ancestral property had not been sold under such circumstances as 
to deprive the phuntiffs of their shares. They claimed that the 
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interest of Ginlhari Singh alone passed by the sale, and that, on jsgs 
their shares being ascertained by partition, they should have them; 

Nanomi Babuasin, the mother, being entitled to one-fourth, DAnuAsm 
and three-fourths being divisible between the minors on the one Modhch 
hand, and the auction-purchaser on the other. Moiies. 

The principal defence, which was that by the sale of 1872 the 
entirety of the family estate passed to the purchaser, raised the 
question disposed of on this appeal. 

Upon other issues, the Subordinate Judge liaving found that 
Nanomi Babuasin had a money provision made for her at her 
marriage by her father-in-law, held that she was disentitled, 
under the law of Mithila, to a share on the partition of the family 
estate , and he was of opinion that the father was entitled to a 
double share. But on the principal question, he decided that the 
decree of 10th April 1871 did not extend over, or bind, the entirety 
of the joint property, the members of the family entitled to 
shares in it not having been made defendants in the suit, or 
parties to the decree, along with Oirdhari Singh, whose share 
alone was liable for the debt. 

The judgment of the Court of first instance as to this part 
of the case was reversed by a Divisional Bench of the High Court 
(CONNiKOHAii and PniKSEP, JJ.) The above decision as to the 
shares of Nanomi Babuasin and of Oirdhari Singh was approved 
by the Appellate Court; but in regard to its judgment on the 
principal point, vis., that the entire family estate passed by the 
sale of 1872, it became unnecessary to decide those subordinate 
questions. 

That part of the judgment of the senior Judge of the Bench, 
CuNNiKGUAJi, J., whicli related to the principal point, was as 
follows : — 

“ In the first place, then, what did the auction sale purport to 
convey to the purchaser 1 The decree in this case was for restor- 
ation to the plaintiff of the possession to which she was entitled 
under the lease, and for payment of mesne profits. It did not 
affect any specific jwrtion of the estate, and in this respect the 
present case differs from those in which a specific portion of the 
estate having been mortgaged a decree was given for its sale, and 
no question os to the actual property sold could arise. This being 
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1895 so, Ave have next to look to what the language of the sale pro- 
Nasomi cecdings expresses to be the subject of the sale. In the petition 
lUnuAsis fQj. execution an inventory of the judgment-debtor’s property 
WouDw” described it as ‘ the share of eight annas llj gun- 

das out of the entire 16 annas, the right and interest of the judg- 
ment-debtor in llouzah Rampmr Bhatlcera, bearing a jumma of 
Ils. 8,106-11/ and prayed that this might bo attached and sold 
The proceeding confirming the sale and the certificate of sale 
produced at the hearing of the appeal, are to the .same effect, vis., 
describing the property as 8 annas llj gundas share, and stating 
it to be the right and interest of the judgment-debtor in the 
Avhole estate. This language might be Regarded as specifically 
stating the object of the sale, vw., an 8 annas IIJ gundas share 
in the 16 annas, and the statement as to its being the right and 
interest of the judgment-debtor as mere description. Section 249 
of the Civil Procedure Code, however, provides that the proclama- 
tion of sale shall declare that the sale extends only to the right, 
title and interest of the judgment-debtor in the property specifi- 
ed ; and it may bo contended that, read in the light of this 
section, this was the proper meaning of the petition tind the 
certificate. This is the view taken by the original Court On 
the other hand, there was much in the character of tho previous 
transactions and the proceedings in the case to justify a more 
extended meaning. The action was one against the father and 
manager for a wrongful act affecting the joint estate, and by which 
the joint family had benefited. The Avhole share, and not merely 
Girdhari’s interest in it, had been originally charged with the pay- 
ment of the instalments and interest in violation of this charge, and 
it was for the profits Avrongfully obtained and presumably enjoyed 
by the joint family that the suit had been brought and the property 
put up for sale. The interest of the ostensible owners would not 
unnaturally be supposed to bo identical throughout all the pro- 
ceedings. Though the sale effected was not on a mortgage decree 
against specific mortgaged property, it arose out of a charge 
legally imposed upon specific property, nnd the unlawful breach 
by the manager of the terms involved in that charge ; and thus 
a purchaser might reasonably be led to believe that’ tho entire 
property was being put up to sale. As to this, the original Court 
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ob^crrca: 'The circumstances nt the time of sale were such as iss*, 
to impress any person not acquainted with the minor plaintiffs ’ fjXsoMi"" 
family, with the belief that the entire share aforesaid was the lUnuAsiK 
property of the Babu defendant, and it is very probable that Mopuns 
upon such belief the first parly defendant made the auction 
purchase ; and when the first party defendant enforced the process 
of delivery of possession, no one even at that time on the part of 
the minor plaintiffs or Hussumat plamtiff offered opposition, and 
the absence of such opposition confirmed the first party defen- 
dant in his heUef. Hence the first patty defendant made a bond 
jWc purchase of the entire share of 8 annas 11 J gundas in the 
belief that it belonged to the Babu defendant, and entered upon 
possession, and the minor and Mussumat plaintiffs, by the omission 
of an act, allowed that belief which was founded on good faith 
to stand up to the day of institution of this suit.’ 

" Tho Judge goes on to arrive at the conclusion that the plaintiffs 
and their mother believed, at the time of the sale, that the entire 
8 annas 11^ gundas were being sold, and that in fact it is only 
owing to the new view taken of sucii proceedings consequent on 
the decision of tho Judicial Committee of the Privy Council in 
the case of Dccndyal that the present claim is advanced. Tho 
probability that this was so, is greatly increased by the fact, 
that though the father persistently disputed the validity of the 
sale, and carried the ease up to the Privy Cooncil, be on no occa- 
sion took the point that the minors’ share of the property was 
not affected by it. I must, therefore, conclude, that whatever 
may have been the ambiguities in the language employed, the 
interest which the Court intended to sell, and, which the purcha'iet 
and all others concerned believed that he was buying, was 
the Avholc 8 annas llj gundas share, of which Girdhari Singh 
was ostensible owner, and that, as a fact, the purchaser has, under 
the sale, been put in actual possession of the whole of that share. 

This being so, I come to consider the claim of the minor sons to 
set the sale wholly or partially aside. As regards that part of the 
plaintiffs’ prayer which seeks to have the auction sale of the 9th 
September 1872 set aside, there is no difficulty in deciding that 
it ought not to be granted The doubts which formerly existed 
in Bengal on this point were removed by the decision in Deendyal 
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SO, we have next to look to what the language of the sale pro- 
ceedings expresses to be the subject of the sale. In the petition 
for execution an inventory of the judgment-debtor’s property 
was given, which described itas ‘ the share of eight annas llj gun* 
das out of the entire 16 annas, the right and interest of the judg- 
ment-debtor in Mouzah Rampur Bhatkera, bearing a jumma of 
Rs 8,106-11,' and prayed that this might be attached and sold. 
The proceeding confirming the sale and the certificate of sale 
produced at the hearing of the appeal, are to the same effect, viz , 
describing the property as 8 annas Ilf gunclas share, and stating 
it to be the right and interest of the judgment-debtor in the 
Avhole estate This language might be regarded as specifically 
stating the object of the sale, vie , an 8 annas Ilf gundas share 
in the 16 annas, and the statement as to its being the right and 
interest of the judgment-debtor as mere description Section 249 
of the Civil Procedure Code, however, provides that the proclama- 
tion of sale shall declare that the sale extends only to the right, 
title and interest of the judgment-debtor in the property specifi- 
ed ; and it may be contended that, read in the light of this 
section, this was the proper meaning of the petition and the 
certificate. This is the view taken by the original Court. On 
the other hand, there was much in the character of the previous 
transactions and the proceedings in the case to justify a more 
extended meaning. The action was one against the father and 
manager for a wrongful act affecting the joint estate, and by which 
the joint family had benefited- The whole share, and not merely 
Girdbari’s interest in it, had been originally charged with the pay- 
ment of the instalments and interest in violation of this charge, and 
it was for the profits wrongfully obtained and presumably enjoyed 
by the joint family that the suit had been brought and the property 
put up for sale. The interest of the ostensible owners would not 
unnaturally be supposed to be identical throughout all the pro- 
ceedings. Tliough the sale effected was not on a mortgage decree 
against specific mortgaged property, it arose out of a charge 
legally imposed upon specific property, and the unlawful breach 
by the manager of the terms involved in that charge ; and thus 
a purchaser might reasonably be led to believe that* the entire 
property was being put up to sale. As to this, the original Court 
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oli^crvci: ‘The circximslnnccs nl the time of k»Ic were fiiich m i^‘’3 
to imprc<?s axiy person not ncqnamtcti with the minor plaintiffd ’ ^anomi 
fainilv, with the belief that the entire share nforcsaicl was the I'AnuAsiv 
property of the Babu defendant, and it is very probable that 
xtpon such belief the first parly defendant made the auction 
purchase ; and when the first partj’ defendant enforced the process 
of delivery of possession, no one cron nt that time on the part of 
the minor plaintiffs or Mussumat plaintiff offered opposition, and 
the absence of such opposition confirmed the first party defen- 
dant in his belief. lienee the first party defendant made a fconrf 
yirfc purchase of the entire share of 8 annas llj giindas in the 
belief that it belonged to the Ribu defendant, and entered upon 
possession, and the minor and ilussumat plaintiffs, by the omission 
of an act, allowed that belief which was founded on good faith 
to stand up to the day of institution of this suit.* 

“ The Judge goes on to arrive at the conclusion that the plaintiffs 
and their mother believed, at the time of the sale, that the entire 
8 annas 11^ gundas were being sold, and that in fact it is only 
owing to the new view taken of sucli proceedings consequent on 
tho decision of the Judicial Committee of the Privy Council in 
the case of Dccndyal that the present claim is advanced. The 
probability that this was so, is greatly increased by the fact, 
that though tho father persistently disputed tho validity of the 
sale, and carried tho case up to the Privy Council, he on no occa- 
sion took the point that tho minors’ sharo of the property was 
not affected by it I must, therefore, conclude, that whatever 
may have been the ambiguities in the language employed, tho 
interest which the Court intended to sell, and which the purchaser 
and all others concerned believed that he was buying, was 
the whole 8 annas llj gundas share, of which Girdhari Singh 
was ostensible owner, and that, as a fact, the purchaser has, under 
tho sale, been put in actual possession of the whole of that share. 

This being so, I come to consider the claim of tho minor sons to 
set the sale wholly or partially aside. As regards that part of the 
plaintiffs’ prayer which seeks to have the auction sale of the 9th 
September 1872 set aside, there is no difficulty in deciding that 
it ought not to be granted. The doubts which formerly existed 
in Bengal on this point were removed by the decision in Deendyal 
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V. Jiigdeep yamin Sing7t (1), and Suraj Siinsi v. S7ieo Pershad 
Singh (2), the result of which cases is to affirm that in Bengal, as 
in the other Presidencies, the uudirided interest of a Jlitakshara 
coparcener in the joint property may be sold in execution of 
a decree against him for his personal debt. It is less 
easy to dispose of the contention that the sons’ share 
of the estate was not affected by the execution sale. As 
to this, it has been pressed upon us that we are concluded by the 
decision in Deendynl v Jngdccp d^arain Singh frem holding that 
anything more than the right, title and interest of the judgment- 
debtor passed in the present instance by the sale. I do not, 
however, consider that this is the necessary legitimate result 
of that decision. It is true that it was there held that in the 
circumstances of the case, the judgment-creditor, purchasing at an 
e.xccution sale under a money decree obtained against a member 
of a joint family, had acquired only the right, title and interest 
of the judgment-debtor; and that if ho had wished to go 
further and enforce his debt against the whole family, he ought 
to have framed his plaint accordingly, and made the co-sharers 
parties I think, however, that the observations in that 
judgment roust be read with reference to the circumstances of 
the case, and not as lajang down an invariable rule that in no 
case w ill the co- parceners’ interest pass in an execution sale unless 
they are joined in the suit. Such a view would bo in direct 
contradiclion of the rule laid down in Muddnn Thahoor v. Kantoo 
Lai (y) in the Privy CouacU and the decisions of this Court 
•which have followed that ruling. I think, therefore, that 
although there may be cases in which the debt is personal to 
the father, and the father's interest alone is affected by the 
decree, there are other circumstances iu which the father should 
•be presumed to have been acting on behalf of the family, and 
the decree accordingly to have been one binding on the Joint 
estate, and that in the absence of words to a contrary effect, 
the ctccution sale affects the whole property and not merely 
the judgment-debtors interest io it The present case appears 
tl) L. It 4 f. A,, 247} I L. n. 3 CjIc, 103. 

(2) L. R. CX. I, L. R. 5 Calc., 149 J 4 C. L. It , 2 ’i5 

t3) L. Il.,l I. A. 321 : J4 B. L. R, 187. 
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to l)C of tliU character. Tho wai one which /(ciV 

certainly could have been recovered from the sons ; tho inanngor 
was the only ostcn'siblc owner, roprc^cntin" the family to the 
world at large, and it woxild seem to follow that tho iiiterc'd 
aflected by the cxccxition proceedings should bo the interest 
with which Girdhari Lai was competent to tleal, ntid which was 
in fact his, so far as liability for his debts, not being immoral, 
was conccruod. Upon the whole, we consider that the sale 
haxing boon in discharge of the father’s antecedent debt, which, 
accordingly the sons could repudiate only on tho ground of it.s 
immorality, — the joint family basing presumably benefited by 
the WTongful act which resulted in the decree and execution 
sale, — the language of the oxecutton proceedings not being 
inconsistent with the view that the whole estate was sold, — tho 
mistake, if mistake there was, as to the interest pa.sscd by the auc- 
tion sale having been one which the minors’ guardian might have 
prevented and did not prexent, and actual possession of tho entire 
8 annas 11 gundas haxing been taken under tho sale by tho 
auction-purchascr, wo are not now at liberty to set it aside, and 
declare that tho first defendant’s possession, so far as the sons’ 
interests are concerned, has been unlaxvfnl. IVo think, that wo 
are bound to follow tho rule laid down by the Privy Council 
in i?ajn Sakai v. Shcopersad Singh (1) vh., that, when joint 
ancestral property has passed out of a family either by a convey- 
ance executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay such a debt, or in execu- 
tion of a decree for the father’s debt, the sons cannot dispute 
•it except by shelving, (1) that the debt was immoral ; and (2) that 
the purchaser had notice ol the immorality. This rule was held 
not to be applicable in that case, and the plaintiffs were allowed 
to contest the sale on the ground that the purchaser had notice 
of their claim, but that is not suggested to have been the ease 
in tho present instance, and xve think that its general principle 
ought to govern our decision. This view appears to be in 
■accordance with the principles laid down by the Judicial 
Committee in Biasessivar Lai Sahu v. Lttekmeswar Singh (2), 

(1) L R G I. A. 8S ; I. L. R. 5 Calc., 118 ; 4. C. L. Ji., 220. 

(2) L.R.,0I.A., 233. 
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ifiSi and in General Manager of the Raj Rarhhanga v. MaJiaraj 
Nanojii Coomar Ramapat Singh (1) as to the interpretation to be put on 
Baduasin execution proceedings, when the wording leaves room for doubt as 
to the interest which they affect I think, accordingly, that this 
appeal must be admitted, and the plaintiffs' suit should be 
dismissed with costs throughout.” 

The suit having been dismissed by the decree of the High Court, 

On this appeal. Sir. R. V. Doyne appeared for the appellants. 

Mr. J. T. Woodroffc and Mr. C. TF. Arathoon for the re- 
spondents. 

Sir. R. y, Doyne for the appellants — The execution sale did 
not transfer the entirety of the joint family estate, but only the 
father’s right, title, and interest therein. By the father alone 
was the debt contracted, on which the decree of April 1872, 
the cause of the execution sale, was obtained ; and the appeU 
lants, being then in existence, and consetiucntly co-parceners in 
the family estate (Mitakshara, Chap. 1, s. 5), jointly with their 
father, were not made co-defendants in the suit, nor were they 
parties to the proceedings in execution. The result is that, os 
in Saraj BanH Koer v. Sheopersad Singh (2), the sale is only 
good as to the share. of the judgment-debtor, and does not 
affect the shares of tho other co-porcenors. The decree-holder 
might attach the interest of the father, bring it to sale, and 
the purclia.ser could work out his right by means of a partition ; 
SCO Deendyal Y. Juydeep Narain Singh (3>. It has not, however, 
been affirmed by the decisions that the family property is avail- 
able to satisfy the father’s creditor, under whatever circumstances, 
short of immorality as regards the purpose, the debt may have 
been contracted. It appears that only in cases where tho 
indebted co-sharer has been sued os the representative of the 
family, has the sale, when purporting to be only of his right, title, 
and interest, been allowed to convey the interests of the other 
members of the family ; sec Baijnn Doohey v. Brij RooJcun 
Lai Aicasti (4) and Deendyal v. Jugdeep Karain Singh (3). 


(1) 14 Moore’a I. A. €05 ; 10 B. L R. 204. 

(2) I. li. n , 5 Oilc^ 145 ; L. R , C I.-A , 88. 

(3) I. L. R., 3 Calc , 153 ; L. R, 4 1. 247. (4) L. R., 2 I. A., 275. 
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And "Uh rc^anl to the wonU of s. 249 of the Code of Ci>il 
Procedure, nlthongh tho 3 nnnaa 11 J gtindas sliaro vas specified Kasohi 
in the order for ealo, onty the right, title, and interest of 
Girdhari Singh therein should have been understood to he sold. 

The opinion naa intimated in the judgment in Sadabnrl 
Prasad Sahtt v. Foolbash Koer (1) that joint property cannot bo 
followed in the hands of co-parceners to whom it may have 
passed. But this docs not hold good where the obligation 
upon sons to pay their father's debts, upon his death, arises, 
and conflicts \Yith the right of survivorship. Or, ns cxprescod 
in Giiti/tari Zal v. Kantoo Lai (2), the ancestral estate, upon 
the death of the father, ia not exempted in the hands of the 
son from liability to pay the father’s debt, ^Yhich it is the son's 
pious duty to pay ; and see Multayyan Chettiar v. T/ra 

Pandia Chinnatamliar (3). But the responsibility of the joint 
estate seems to have been maintained only where the father os 
manager, or larla, for tho family, has charged upon it a debt 
incurred for tho family benefit ; or tho debt, at all events, is of 
that character j or where, at the father’s death, sons have the 
pious duty of paying the father’s debt out of their sharesin the 
ancestral estate, tho father’s own share being insufficient to meet 
it. None of these cases has arisen here. The debt in its 
inception was the debt of the father alone, he haring borrowed 
money. Tliat the family profited by his acts, such as the ouster 
which materially added to his debt, has not been made out Tho 
result is that the debt canuot be taken as a family debt, and 
the only ground on which the judgment of tho High Court 
could be maintained would be that a father contracting debts, 
however imprudently, provided that his purpose was not immoral, 
could render liable the shares in ancestral property already vested 
in his sons. It accords with the decisions that tho father’s 
share in such a case should be sold ; and that tho onus should 
be thrown on the purchaser at an execution sale in satisfaction 
of a decree against the father, to make due inquiry whether 
the property specified for sale h so held as to be liable to sale 

(J)3D L. B , (F. B.), 31 

(2) L. R , 1 I. A , 321 ; 14 D L. R , 187. 

(3) L. B , 9 I. A., 128 ; 1. L. R , G Mad., 1. 
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18S3 in satisfaction of the decree, appears to follow from the applica- 
of tlie principles on which .ffannman Pcrsad l^aT\d ly w 
Babcasis Jiahooec Mnnraj Kooer (1) was decided. 

jtoDHc«j The appellant’s case is strongly supported by the decision in 
J)eendr,al v. Jugdeep Karain Singh (2). There, as here, the pro- 
ceedings had been taken against the father alone, and there it 
was held that the purchaser at the execution sale could not 
have acquired more than the interest of the judgment-debtor; 
and it was pointed out, in the judgment, that if the creditor 
bad sought to enforce his debt against the co-sharers, who were 
not parties to the transaction giving rise to the debt, and if he 
bad sufficient basis of claim against thorn, he ought to have 
framed his suit accordingly. That equally applies to the present 
case. 

Reference was also made to the ColUctor of Monghjr v. 
Uaydimrain St.ihu(Z); llardi/iarain Sahti v, Ruderperlash 
(4). As to the rights of a mother on a partition, and 
as to the proportionate shares taken by the father and 
sons, questions subordinate to the main one, were cited, 
llitakshara, Chap I, s. 2, v. 8, and s 5 ; Vivada Chintamoni, 
edit. Prosonno Kumar Tagore, 1SC3, p. 230 ; Colebrooke’s Digest, 
books 5 and 0; Strange's nindii Law. Chap. 9 ; Mayne's Hindu 
Law aud Usage, Chap. XV.; J/tihaUr Peisad v. Ramyacl 
Singh (5). 

3Ir. «f. T. Woodroffc and ilr. C. IP. Arathoon for the 
respondents. — The estate has been treated as ancestral, but the 
circumstai;cos umler which Girdhari Singh obtained his share 
in ilouzah Lalpur Bliatkera might hare to be considered on 
the question, whether it is ancestral, if it were raised: sec 
Mohahlr Kocr v. Joohha Singh (G) The first, and main point is 
that the whole family estate is liable, because the debt, contract- 
c<l for no immonil purpose, is duo by the father of the family, 
H\ing under tlic llithila law, on this point Identical with the 
JHlakshara. This supports the sale of the family estate in 

(l)B3I{K>rc*r.I.A 4>4 

(2J I. L i:., 3 Calc , 1?? ; L. R., -1 I A., 247. 

(3) 1. L. n , 5 Calc., 4>5. (4) J. L. R., 10 Calc., C2il 

(3)12 15,L Rt W; 20 W.Il. IW. (fi) 8B L.R,38; IG W. R, 221. 
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Ratisfaction of the decree upon the father's debt. It may, l?«5 
however, be taken as a second ground, that the father here was Navomi 
manager of the family estate, and represented the sons’ interests ; t’*>*y*^‘** 
the family, also, profited by the money, and had the tcinporar)’ 
benefit of the rents and profits after the ouster. It has been 
found, moreover, by both Courts that the family estate was 
understood to be sold. The nature of the debt contracted by 
the father will govern the question what was liable to be sold, 
whether the whole, or only the father's share. The order for 
sale comprises the nhole estate ; but it is not the construction 
of the order, and of the written proceedings, that will determine 
the question. It is the general principle that a Hindu son i-s 
liable for his father’s debt to the extent of the ancestral estate, 
which comes to the son, under the Mitakshara at his birth, 
and under the Dayabhaga at hU father’s death ; pro\ ided always 
that the debt has not been contracted for an immoral purpose. 
Practically, the result of the decisions m Bengal, as to the 
effoct of attachment of family property for sale in execution of 
a decree against the father, is much the same os in tlio other 
provinces. For Madras decisions see Ponnappa Pillai v. 
Pappuvayijangar (1), eked with approval by this Committee in 
Muttaijyan C/ieltiar v. Sanyiti Vira Paiulia Chinnatambia}' 

(2). In Bengal the principle which was declared in Jtinak Kishouv 
Koonwar v. Poyhoonundun Singh (3) by the Sadr Court in 
18C1, appears again in the judgment in JIttnunian Persail 
Panday v. Bdbooee Munraj Kooct' (4) and is declared in fjtrtf/tori 
Lai V. Kanioo LaX (5) ; and is, briefly, that exemption of the 
son’s estate from liability for the father’s debt is founded upon 
the nature of that debt 

The dificrcDcc betn-cen the Bengal decisions and those of Madra.'i 
and Bombay seems only to be that, according to the first, the 
son’s interest in the family estate is pHniA fiicie bound by a 
decree for debt against the father, although if the son lias not 
been made a party to the suit, or proceedings against the father, 

(1) I L It 4 3laJ., 1. 

(2) I. L l\. C .Mill , I . L R , 0 I. A , J28. 

(3) S D. A., 1851, p 213. 

(4) G Moore’s I. A., 421. (5) L. II. 1 1. A., 321 j 14 il. L. R., 187. 
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18S5 he may question the decree upon any ground upon which he 
^Uasomi could have contested if he had been joined; one ground 
e being that the debt was incurred for an immoral purpose. The 
UoHD™ Courts in Sfadras have held that the son's share is always bound, 
unless be shows that the debt has been incurred for an immoral 
purpose. And in Bombay the same liability attaches to the 
son’s estate, ace the judgment of "Westropp, O.J., in Udaram 
Sitaram v. .Rana I*anduji (1). 

The decision in Deendyal v. Jttgdeep Narain Singh [2), on 
which reliance is placed for the appellant’s case, only in effect 
comes to this, — that whatever may be the distinction between 
the rights of a purchaser under a conveyance from a co-parcener, 
holding a share in joint property, and the rights of a purchaser 
at an execution sale' of a co-parcener’s rights, the purchaser, at 
a sale in execution of decree, acquires all the right to compel 
the same partition which the judgment-debtor might have 
compelled, if minded so to do, when he was situated as ho was 
before the decree against him. 

Upon the second ground, that tho father being head of the 
family, and A'arfa, may bind it; sec Deva Singh v. Ram Mono- 
hur (3), Itam Narain f.al v. Bhawani Prasad (4), and 
these cases show that the interests of the rest of the family arc 
not exempt from liability. It is the remedy of the sons that they 
may sue to prevent their father from wrongfully dealing with 
the estate; but they arc not co-equal with him. as regards 
authority to deal with others couccruing it. and tlio father has 
authority over them. The father’s position iu his capacity of 
representative of the estate must be put on a level, as regards 
execution for debts duo from the family, with that of a widow 
representing tho family estate. For tho effect of tho sale of 
her right, title, and interest iu execution of a decree, where she 
represents, not only her own interest for life, but the estate at 
\wgc,&ecJugolki$or'i.JolindrQ Mohan Tagore (5). and tho 
Court of ll'anfa v. ZUdiaraja Cooniar Ramapiit Singh (Gj 
(1> n Bom. H. c., 7C. 

(2) I. L. It 3 Calc , 198 ; L. R. 4 I. A., 217. 

(3) I. L.B. 2 All., 751. (4) I. L- R. 3 All , 413 

<r») 1. L U 10 Calc., 985 ; L. R. J 1 I. A., GO. 

(C) 11 Mooto’s 1. A., G05 ; 10 U. L. R., 294. 
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And the father, though the only person named in a transaction, 
may be shoA^^l to have acted as the representative of the family 
see Daso Kocr v. Hurry Das (1). The sale in this case was not 
merely of the personal interest of the father, but of his interest 
as representing the family. See W. IL Macnaghten’s note to 
Case III in the Precedents •, Principles and Precedents of Hindu 
Law, Chap XI, of Sale, Case III. 

Reference was also made to S/ieoprwad V. Jjtn^ Dahadur (2); 
Umhica Prosad J’cu'uid v. i^(m Sixhai Lai (3) ; Laljee Sahi 

Falcoxlumd {i) \ Zhidden Gopal L<d v. Gowninhxitty (5); 
Pavxlhtivjiin Singh v. Mundiir Kooer (C); Ram Xagra Singh 
V. Kishen Kxshojx Xarain (7). 

Their Lordships having intimated that they would decide the 
main point first, without hearing the respondents upon tho 
minor points before the fonner had been disposed of, Mr. R. V. 
Doyne replied. 

On a subsequent day (December Ibtb) their Lordships’ judg- 
ment was delivered by 

Loud HoonousE. — ^Thia is one of the coaes, frequently occurring 
of late years, which raise questions os to tho circumstances 
under which ancestral estate of a family subject to the Witakshara 
law becomes liable to answer the debts of the head of tho family. 

This family is one governed by the Uitlula law, which, on tho 
point under consideration, docs not difler from the Mjtakshara. 
Its head was one Girdhari Singlu He bad a wife, the appellant 
Naoomi Bahuasin, and tivo sons, the other two appellants, who 
were born before the transactions which gave rise to this suit, 
and n ere minors when this suit was commenced. The family 
are, or were, possessed of valuable ancestral property in land 

In the year 1870 one Mrs. Collis, complaining that Girdhari 
had UTongfully ousted her from land held under lease from him, 
sued him to recover possession and mesno profits. The lease 
had been granted as part of an arrangement under which 
"Girdhari took a loan of Rs. 45,000 from Mr. Collis, the predecessor 

* (1) I. L. K. 0 Calc , 495. (4) I L. R 6 Calc , 135. 

(2) I. L R. 9 Calc , 389. (5) 15 B. L. K. 2C4 ; 23 IV. K., 3C5. 

(3) 1 L, K. 8 CjIc., 898. (6) 23 W. li , 127. 

(7) 23 W. R , 2CG. 
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in title of Mrs. Collis. On the 10th April 1871 a decree was 
made according to the prayer of JIra Collis’ plaint, and the 
sum of Rs. 32,318 was awarded to her for mesne profits. 

On the 9th of September 1872 a portion of the family 
ancestral land was brought to sale by execution proceedings in 
satisfaction of the decree, and the respondent Hardi Naraia 
became the purchaser. The property sold was described as 
” 8 annas llj gimdas out of the entire 1C annas, the right and 
interest of the judgment-debtor in mouzah Rampur Bhatkera.” 
The fraction mentioned was the share of the whole of Girdhari’s 
joint family, the remaining annas and gundas belonging to 
some relatives who were separate in estate. A dispute arose 
as to the regularity of tlie sale, which led to further litigation ; 
hut in the result the sale was upheld and Hardi Jfarain took 
possession, which he still retains. 

In September 1878 the present suit was brought by the 
appellants against Hard! Naraia and Girdbari. They pray that 
either the sale to Hardi Narain may bo wholly sot aside, or that 
they may recover possession of the land, and that Hardi Narain 
may be put to take proceedings for partition They contend, 
first, that notltiug passed by the sale except such share as 
Girdhari would hare taken on partition ; and, secondly, that ho 
would only ha^ e taken one-fourth part. 

The Subordinate Judge of Bliagulpur agreed with the 
nppcllauts on the first point, but differed on the second. He 
was of opinion that, by the Mithila law, the wife, hay- 
in'^ had a provision made for her, would take no share on 
partition, and that the father would take a double share. Ho 
therefore gave the appellants a decree for a moiety of the 
estates in suit In deciding for the first contention, the 
Subordinate Judge founded himself on DecndyaVs case (I). In 
his opinion, as Mrs. Collb sued Girdhari alone, she did not 
intend her decree to extend over the entire property of the 
joint family. And on the same grounds he construed the lan- 
guage used to describe the property in the execution proceedings 
as though it meant nothing more than the coparcenary interest 
of Girdhari 


(1) L. R, 4 I. A, 217; I. L. R., 3 Calc, 173. 
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Both parties appealed to the High Court, who were of opinion 
that the whole interest of the family passed to Hard! Narain 
by the sale, and ordered that the suit should bo dismissed \\ith 
costs. The Court considered that the interest v> hich nil parties 
believed that Ilardi Narain was buying was the whole 8 aunas 
11 gundas Into possession of which ho was octually put. As 
regards Z^ec7u?yars ease, they held that it docs not lay down an 
invariable rule that in no ease will the cojurccncrs’ interest 
pass in an execution sale unless they arc joined in the suit. 
And they point out that in Mitdditn Moku.n'8 case (1) a different 
rule was laid down; and that in SuraJ Bunsi’s ease (2) a state- 
ment was made of the effect of the then decisions on the subject 
which embodied the principle of Muddtin Jdohun’a case. TJie 
present appeal is brought from the decree of the High Court. 

There is no question that considerable difficulty has been 
found in giving full effect to each of two principles of tho 
Mitalcshara law, ono being that a son tabes a present vested 
interest jointly with hb father in ancestral estate, and tho other 
that he is legally bound to pay hb father’s debts, not incurred 
' for immoral purposes, to the extent of the property taken by 
him through his father. It is impossible to say that the 
decisions on tbb subject arc on nil points in harmony, either in 
India or here. But the discrepancies do not cover so wide a 
ground as was suggested during the argument in thb ease. 

It appears to their Lordsliips that sufficient care has not 
always been taben to distingubh between the question how far 
the entirety of the joint estate b liable to answer the father’s 
debt, and the question how far the sons can be precluded by 
proceedings taken by or against the father alone from disputing 
that liability. Destructive as it may be of the principle of 
independent coparcenary rights in tho sons, the deebions have 
for some time established the principle that the sons cannot 
set up their rights against their father’s alienation for an 
antecedent debt, or against his creditors’ remedies for their debts, 
if not tainted ^vith immorality. On thb important question 
of the liability of tho joint estate their Lordships think that 
there b now no conflict of authority. 

(1)L.R.1I.A.,321,14B L.R.,IS7. (2) L.n.6L A,€5 , 1. L. R ,5 Calc. 146. 
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18 S 5 The circumstances of the present case do not call for any 
Nasoui inquiry as to the exact extent to which sons are precluded by 
Bibuasis decree and execution proceedings against their father from 
JtoDHUjf calling into question the validity of the sale, on the ground that 
the debt which formed the foundation of it was incurred for 
Inunoral purposes, or was merely illusory and fictitious. Their 
Lordships do not think that the authority of Deendyal's case 
bound the Court to hold that nothing but Girdhari’s coparcenary 
interest passed hy the sale. If his debt was of a nature to support 
a sale of the entirety, he might legally have sold it 
^vithout suit, or the creditor might legally procure a sale of 
it hy suit. All the sons can claim is that, not being 
parties to the sale or execution proceedings, they ought not 
to be baned from trying the fact or the nature of the debt in a 
suit of their own. Assuming they have such a right, it 'rill a' ail 
them nothing unless they can prove that the debt was not such 
as to justify the sale. If the expressions by which the estate is 
conveyed to the purchaser arc susceptible of application e'ithor to 
the entirety or to the father’s coparcenary interest alone (and in 
Decndi/als case there certainly was an ambiguity of that kind), 
the absence of the sons from the proceedings may be one material 
consideration. But if the fact bo that the purchaser has Ixugaincd 
and paid for the entirely, he may clearly defend his title to it upon 
any ground which would bare justified a sale if the sons had been 
brought in to oppose tho execution proceedings. 

That brings their Lordships to consider tho nature of the debt 
in this case. There was a great deal of discussion whether the 
debt ori^nated in the loan of Rs. 45,000, or in Girdhari’s receipt 
of the mesne profits for which the decree was given. It appears 
to their Lordships that the new debt for which the decree was 
made is the foundation of the sale. But, whichever it w.'io, they 
think the High Court are clearly right in holding that it must 
bo taken as a joint family debt The Subordinate Judge does not 
give any opinion on this point If it is a joint family debt, a 
sale to answer it, effected either by Ginlhari or in a suit against 
him, cannot be successfully impeached. 

There remains only the question w hether an} thing more than tho 
rathcr’a coporccnarj' interest was bargained for, paid for, and taken 
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possession of by the purchaser. Oathis point, their Lordships arc 
clearly of opinion that the High Court Iiavo decided rightly. 
Indeed the Subordinate Judge did not decide otherwise, so far 
as the facts go. As before mentioned, ho held that only the 
coparcenary interest passed, because of the effect he ascribed to 
Dccndyal's ease. But he was clcarthat the language of the cxccu* 
tion and sale proceedings was such that the purchaser must have 
thought that ho was buying the entirety. It is equally clear that 
all parties thought the same. 

The purchaser, therefore, has succeeded in showing that he 
bought the entirety of the estate, which could lawfully bo sold to 
him. and the suit fails upon the merits. Their Lordships will 
humbly advise Her Majesty to dismiss this appeal, and the appel- 
lants must pay the costs. 

Appeal dismissed ^vith costs, 
Solicitors for tho appellants: Messrs Darroto ct Rogevs 
Solicitor for tho respondent, Moduu Mohun : Mr. T. L. ^Vilson. 

C. n. 


SMALL CAUSE COURT REFERENCE. 

Ltfore Sit TT. Conier PelKtram, Eniyht, Chief Jutllee, Ur. Juittce Pigot 
. aiul iVr. JtttUee Trecelyan. 

WALLIS AND OTnens (Plaiktiffs) t» TAYLOR (Defendant,)* 
Snail Caate Coiirl Pretideney Towm Att (XT' of I8S2), $ 18 — Jurisdielion — 
Amy (41&43 Ftc, r 58), tt. 148, 151— Leave to sue, 

Tho jurisdiction given to Small Causo Courts by Act XV o£ 1882 is not 
affected by 44 & 45 Vic , c. 58, e. 151. 

Tins was a reference from the Calcutta Court of Small Causes. 
The facts of tho ease were that the plaintiffs, who had obtain- 
ed leave to sue under s 18 of the Small Cause Court Act of 1882, 
brought a suit in the Calcutta Court of Small Causes against 
the defendant, who was a lieutenant in the 45th (Rattray’s) Sikhs 
and who was then statioacd at Quetta, to recover Rs. 320-15-9 
for goods sold and delivered It was admitted that there was a 
Court of Small Causes in Quetta. 

• Small Cause Court Hefercnco No. 4 of 1835, tnado by H. Millett, Esq., 
Chief Judge of tho Court of Small Causes at Calcutta, dated the 2Dd of 
May 1885. 
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18?G The defendant contended, with reference to the Army Act of 
Wallis 1881, that the Calcutta Court of Small Causes had no jurisdiction 
Ta/lob ofGcer on duty outside Calcutta, in respect of suits of 

a less value than Rs. 400. 

On the new trial out of which this reference arose the 
learned Judges differed in opinion on the question of juris- 
diction, The Chief Judge, after stating his opinion of the 
effect of sa. 148 and 151 of the Army Act of 1881, and stating 
that it had been contended before the Court that the words 
" shall be cognizable ” in s. 151 meant “ shall be cognizable 
only,” and that the whole spirit of the Act was to give to officers 
the privilege of being sued in the places where they may be serv- 
ing, was of opinion that there was a marked distinction between 
section 148 and section 151 which led to the belief that the 
le^Iature did not intend to place the same restriction on 
matters coming within the purview of section 151 os it did 
on those coming within that of section 14S: section 148 using 
the words ” shall be cognizable before a Court of Requests . . . 
and not elsewhere,” thus excluding the jurisdiction of all 
other Courts, section 151 using the words "shall be cogni- 
zable by such Court to the extent of its powers,” the words “ not 
elsewhere " being omitted, thus showing that the legislature 
did not intend to interfere where there might bo a jurisdiction 
common to two Courts of Small Causes. 

The Officiating Fourth Judge was of opinion that the Court of 
Small Causes referred to ins. 151 of the Army Act was the Court 
within the jurisdiction of which the defondant resided, and that 
there being a Court of Small Causes in Quetta the suit should 
have been brought there. 

The learned Chief Judge, therefore, referred to the High Court 
the question, whether the Calcutta Court of Small Causes had 
jurisdiction in the matter ? 

Hr. rush, far the plaintiffs, contended that the jurisdiction 
of the Small Cause Court ■was not excluded by the Army Act of 
1831} tliat a. 151 of that Act referred to personal jurisdiction; 
and that the suit had been rightly brought, after leave obtained 
under s 18 of Act XV of 1832, in the Small Cause Court. 

No one appeared for the defendant. 
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The opinion of the Iligh Court was delivered by lasr. 

PiGOT, J.*— It appears to us clear that the Small Cause Court Tallis 
has jurlsdictioa in such a ease as the present. • tatlob. 

By the Small Cause Court Act, jurisdiction is cxprc.ssly 
conforrod on Small Cause Courts, in eases the facts of which are 
such as those appearing hero ; and nil that has to bo considered 
in this case is, whether there is any provision in the Army Act 
of 1831 which takes away that jurisdiction. 

We arc of opinion that there is none. The doubt which 
has been felt in the matter arises from its being apparently 
supposed, that the words " shall be cognizable” in s. 151 of the 
Army Act, mean “ shall be cognizable only.” 

We arc of opinion that there is nothing in that section of the 
Army Act, either in express words or by reasonable inference, 
to load us to believe that it was the intention of the legislature 
in that section to affect the jurisdiction of the Small Cause 
Courts, We therefore answer the question referred to us in the 
affirmative. 

Wo think it desirable to add that the discretion of the Small 
Cause Courts in giving leave to sue under s. 18 of Act XV 
of 1832 is one that ought to be only very cautiously exercised, 
in eases such os the one before us. 

Attorneys for tho plaintiffs: Messrs. Sanderson <6 Ce. 

T. A, P. 

original civil. 

Before Mr Juthce Trevelyan. 

KRISTO BIIABINDY DOSSDC (PwiNTirr) v ASHDTOSH DOSU 18SS 
MULLICK AND AVOTHCn (DcrCNDASTS )* Moy 12, 

ITtniiu Low — Par^ilion — tTtdow’* SSore. 

The plaintiff, the wMow and heiress of ono N, brought a snit for 
partition of tho estate of ono 7? (her late Iiusband'a father) against A, 
a son of her lato liushand’s half-brother, and K the widosv of B, the 
patties to the suit being the only incmhers of the family then alire. 

UelJ, that A took a one-half share in the estate, the other half share 
being divisible between the widow of 12 and the widow of N. Cali 
Ciurn ifullielt v. Janova Donee (1) followed. 

“ Original Civil No. 63 of 1886. 

(1) 1 InJ.Jur.N. 5,231. 
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This was a suit broagbt bj one Kristo Bhabiney Dossee, the 
widow of one Xilmadhiib Bosu Miillick, for partition of a house 
and premises formerly belonging to one Ram Chunder Bosu 
ilullick, the father of her late husband. 

The following table shows the position of the parties to the 
suit • — 

BiU CnO-fDCR nosu lIUttlCK. 

m I PootOA U»<(gT DoiSBsdiri) l<34 
■ • Emitto Masse Doisst.dafesdsst. 

Br ri««tW »T« I Bt St foss Wits. 

fisostra Boic XlntlPK Botir Urltici 

M UoKBast DasisB m, Estito Bbisisit Do<sts 

I PluQtiir. 

A*irto*» UrttTCc 

Oafeodiat 


The members of the family alive at the date of suit were 
Kristo Bhabiney Dossee (the plaintiff), Ashutosh Bosu (defendant 
Ko. 1) a grandson of lUm Chunder Bosu SfulHck by his first 
Avife, and Kristo ilohiney Dossee (defendant No. 2) the widow 
of Ram Chunder Bosu IMullick. 

The plaintiff sought partition of the house hereafter mcntioDcd 
and stated that Ram Chunder Bosu ilullick died ih 185C, 
leaving him surviving two sons by different wives, via, 
Proonath Bosu ifulUck by his first wife, and Kllmadhub Bosu 
ilullick by his second wife Sreemutty Kristo Mohiney 
Dossee; that Ram Chunder was at his death possessed* of 
a certain house situate at No. 94, Hurry Ghoso’s Street in 
Calcutta; and that after his death Preonath Bosu ilullick 
and Nilmadhub Bosu ilullick inherited this house, enjoying it 
in equal shares up to the date of their respective deaths. 

That Preonath Bosu Ilullick died on the 23rd November 
1872, intestate, leaving him surviving a son named Ashutosh 
Bosu ilullick, and a widow named Sreemutty ilokhoda Dossee; 
that Nilraadhub Bosu ilullick died on the 29th July 1875, 
intestate, and without issue, leaving a widow Kristo Bhahinoy 
Do«'Cc as bis sole heiress. 

The suit as originally framed was brought against Ashutosh 
Bo^ii MtilHck alone, but subsequently Kristo ilohincy Dossee, 
the widow of Itam Chunder Bo'^u ilullick, applied to ho added 
as a party defendant, and the Court, on the authority of the ease 
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of Torit fi/ms/tttJi lionncvjre v. Tamprosunno Bonncrjcc (1) made 18?(5 
an order directing her to be added as a party. kriito 

The defendants wore all willing that a partition should take 
place, and the only matter discussed at the hearing was as to the »• 
shares to bo allotted to the dilTcrcnt parties. iio^o 

Mr. Handley for the plaintiff referred to the decree in the case 
of Torit Bhushnn iJonnciv'cc v. Ttimpraaiinno Bonncrjcc and 
relied on the way in which ,tho decree in that suit had directed 
the property to be divided into four parts, allotting to the plaintiff 
andTaraprosunno, and the committee of Kaliprosunno each a 
one-fourth share, and to the two widows the remaining fourth 
share between them ; but pointed out to the Court the case of 
Cali Glmrn Hullich v. Janova Dossee (2) which was against him. 

Mr. Sale for Kristo Bliabincy Dossee. 

Ashutosh Bosu MulUck appeared in person 
TuEVELTAy, J.— “I do not think that there is in reality 
any conflict of authorUy in this case. Mr Justice Phear’s 
decision in CnZi Churn MuUkk v Janova Bossec (2) was 
based upon three decisions of the Supreme Court. Mr. 

Justice Phear’s decision seems to have been accepted as an autho- 
rity with regard to the Bengal school of Jaw in the recent case 
c! Bamoodiir itisser v. Senabuity Hhrain (3). According to 
Ifr. Justice Phear’s decision, in a partition between sons by dif- 
ferent wves, the respective mothers arc only entitled to share 
equally with their own sons, the aggregate of the shares which 
an equal division among the brothers allots to those sons, or in 
other words, the property must be first divided into as many 
shares as there arc sons. Each widow then shares equally with 
each of her sons the portion allotted to her sons. I have been 
referred to a decree passed by Mr. Justice Wilson on the 21st 
of July 1880 in a ease of Torit Bhuskxin Bonnerjee v. Tarapro- 
sunno Bonnerjee. In that case one Dhurm Das Bonnerjee left 
him surviving the plaintiff, tuo other sons, and two widows, one 
of them the mother of the plaintiff, and the other the mother 
of the two other sons. Mr. Justice Wilson ordered the property 
(1) 1. L n., 4 C»1c , 75C. 

(3) 1 Ind. Jur., 2S4. 

(3) 1. L. It., 8 Calc , 542. 
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to be diviJed into four parts, giving one of such parts to each of 
the three sons, and the fourth part to the two widows. 

In that case, however, it does not appear that there was any 
contest or argument. , 

I think that I must follow Mr. Justice Phear’s decision, and 
declare that the male defendant is entitled to a half share of the 
property. 

As I understand it, the plaintiff does not dispute the right of 
her mother-in-law to a share on partition. The other half will 
therefore be divided between the plaiutifif and the female defen- 
dant in equal shares. 

Suit decreed. 

Attornej-s for plaintiff; ITossrs. JIarria (0 Simmons. 

Attorney for second defendant ; Baboo ITohodet^ Chunder Ro'j. 

T. A. r. 

Bf/ore J/f. Jtutite 

BIPIN DCnARV DAW (PtAUrrirr) v. SREEDAil CDUNDER DEY 

{DfcfESDANT.)® 

I^eiJenei Ael {J e/lZli), and ilk [l.)—ntnrtaj/ Etidenee—PnU' 

grtt^Proof cf lirlh-^SUUmtnt of 

In ft aoit 00 a pronUsory note, to wliicli tbc only Uetcoeo was miaority, 

« gtfttement miUo ty tlio tlcfcndant's father, (who died bofore procecilinss 
by way of suit ha<l been contoiopl itcd) to a witness as to the ag'o of hfs son, 
htld to lo inadmissible 13 c> iJcncc of thon^e of tho defendant in support 
'of his defcDCo. 

This was a suit brought on a promissory note, The only defence 
was that the defendant was a minor at the time the note was 
signed. 

During the course of tho defendant’s ease, one Sfotiloll Day 
was called as a witness and deposed as follows ; “ I took Sreedam 
in 1870 to the SIctropolitan Institute for the purpose of getting 

him admitted I did not know personally what Sreo- 

dam's age was when I took him to the Institute ; whilst there 
his ago was mentioned. At the time of his admission a state- 
ment of his age was g^ven to me by his father.” 

Sroedam’s father admittedly died after this event and before 
legal proceedings had been contemplated. 

•Suit No. 331 of 1895. 
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Q by Hr. Millra (dcfomlant’s Counsel). — ^^VLat did 1>U father 
say ? 

Hr. M, P. Casper objected. 

Mr. ^fittva contended that the question was admissible under 
s. 32, cl 5 and illustration (!.) of the Evidence Act. 

Treveltak, J. — I think the question is inadmissible. I do not 
think the statement of the fsxthcr os to tho date of the son’s 
birth is evidence. Illustration (1) to s. 32 would be material in 
cases of pedigree ; but tho rule which admits hearsay evidence in 
pedigree eases is confined to the proof of the pedigree, and does 
not apply to proof of tho facts which constitute a pedigree, such 
as birth, death and marriage when they have to bo proved for 
other purposes. See Haines v. Guthrie (1), 

This question does not come under para. 5 of s. 32 or any 
other paragraph of that section. 

Attorney for plaintiff: Baboo Dolye Chnnd Datt. 

Attorneys for defendant : Messrs. Bose <£• Dose. 


REFERENCE FROM THE BOARD OF REVENUE. 

Btfort Sir TT. Comtr Ptlhinsm, Kni(tht, Chief Juttlee, .Ur, Juttiee Ptgot and 
Mr. Jusliet Trevetyan. 

In re THE KONDOLI TEA Co, Ld » 

Stamp Aet (T of 1870), Art. 21, SeH I^Gonveyanre by oeniiort under 
one denomination to the lamepersont pureiasers under another denomination. 

Eight persons, tho owners of a tea estate, pnrportetl to convey their 
rights in tho estate to a Company , llio consideration expressed in tlio 
deed of conveyanco being £13,320, payable in eliarea and debentures 
of the Company taken at par. 

The only shareholders or dcbcnturc-lioldera of tho Company were the 
eight persons who purported to sell tho estate to tho Company. 

Held, that, although tho conveying parties were the shareholders of the 
Company, there was just as much a sale and transfer of the property 
and a change of ownership as there would hive been if the shareholders 
had been different persons ; and tint the proper duty payable on the convey- 
ance was therefore that mentioned in Art. 21, Sch. I of the Stamp Act. 

• Reference No. 1 of 18SG under e. 46 of the Stamp Act, made by 
a A. Samuells, Esq, Offg. Secretary to the Board of Revenue, dated 
the IBlU of February 1816. 

(l)L. R, 13 Q. B. D., 818. 
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issfj IlEFEnENCE to the High Court under s. 4G of Act I of 1879. 

Is ne Oq the 8th October 1885 the attorneys of the Kondoli Tea 
KoNDoLi presented to the Collector of Stamps for adjudication of 

Tea Co, LD, stamp duty, under s. 30 of the Stamp Act, an unexecuted deed 
of assignment of a tea estate, called the Nowgong Tea Estate, 
purporting to be made between E. D. Wylie of the first part, W. 
P. llackinnon of the second part, W. Mackinnon, P. Slackinnon, 
D. llackinnon, N. llackinnon, T. M, Russell and William Poddie 
Alexander of the third part ; J. STacalister Hall of the fourth part ; 
Thomas Henderson of the fifth part, and the Kondoli Tea Com- 
pany, Ld., of the sixth part. 

The consideration for this assignment from the 1st, 2nd, 3rd, 
4th, and 5th parties to the Company was stated to bo £43,320 
of which a portion was to be paid in debentures of the Company 
and the remainder in shares in the capital stock of the 
Company ; there being no actual cash payment of any portion 
of the intended purchase money. 

The only shareholders and debenture-holders in the Kondoli 
Tea Co , Ld , were the indiriduals who purported to soli the proper- 
ty, and it was, therefore, submitted that the only cfTcct oftlio 
conve^'ance would bo that tho nominal ownership in the property 
would be changed, the actual beneficial interest still belonging to 
the vendors in their character of debenture-holders and shareholders 
of the Company ; and that it was not tho intention of tho legisla- 
ture that a nominal transfer of this description should bo subject 
to on ad valorem duty calculated on a nominal price. 

Tho Collector submitted the case through the Commissioner of 
the Presidency Division to the Board of Revenue, expressing 
his opinion that the instrument was an intcoded conveyance of 
a tea estate as a going concern ; tho consideration £43,320 
intended partly to be paid in capital stock and partly in deben- 
tures of tho Company ; and that, therefore, on tho authority of 
In re Menfflas Tea Estate (1), tho deed was clxaigcablo with 
ad valorem duty of Rs 4,335. 

The Board of Revenue were of opinion that, so long as tho 
transfer was one between the existing owners under one denomina- 
tion, to the came persons only under diQ'erent nomenclature, 
(I) I.l..R.,12Calc.,3S3. 
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the document could not properly be considered ns n conveyance, 
and that, thcreroro, the duty payable on it was that laid 
down under Art C0(6) of Scb. I. of the Stamp Act ; they 
however referred the question to the High Court 
Mr. Stokoc for the Company. — ^Thc instrument is not a 
conveyance on sale as defined in s. 3 of the Stamp Act ; it is 
merely a transfer of property. In Denn v. Diamond (1), Holroyd, 
J.jsays: “Asalcimportsa^UHlprojito enuringtothe party sell- 
ing.” In that ease the form of the document was that of a deed of 
sale, but the Court held it was not a purchase by the son. The form 
of a document is not a sufficient basis to go upon in determining 
the charaotcr of an instrument ; the interest we get in the land 
as a Company is the same as we had in it in our private capacity. 
In Christie v. Commissioners of Land Revenue (2), Kelly, 
C. B , says : " The substance of a transaction is alone to bo 
considered upon tho question whether an instrument is liable 
to stamp duty." la. the matter of the Maharajah of Dtirhhunga 
(3), tho Court in determining the questions raised followed this 
rule. Tho case of Ex parte Hill (4) is one under s 7 of tho 
Stamp Act. In ra 77ie Port Canning Co , Ld. (5), ft is decided 
that no ad valorem duty is payable upon a conveyance where 
the consideration consists of shares in a public Company. 
Section 21 of the Stamp Act might meet this case. 

The case of a Reference under Stamp Act,B. 4G(6),i3 
distinguishahlc ; it is no authority in the face of tho cases 
cited above. 

The Advocate-General (ilr. Pant) for the Crown was not called 
upon. 

The opinion of the Court was delivered by 

PETnER.ui, C.J.— The question in this ease is, whether a docu- 
ment carrying out a particular transaction is a conveyance 
within the meaning of the definition contained in clause D of 
s. 3 of the Stamp Act, and within tho meaning of Art. 21 
of Sch- 1 of that Act. 

(1) 4 B. AC., 243. (4) I. L. R. 8 Calc., 251. 

(2) L. U. 2 Exch 4G. (5) 16 W. R., 208. 

(3) I. L. R. 7 Calc., 21. (6) I. L. E. 7 Had. 350. 
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1886 The document, upon the face of it, professes to be a conveyance 
In ne of a tea garden from eight gentlemen to the Kondoli Tea 
Kovnotr Company, Limited, in consideraiton of £43,320, the said considera- 
Tea Co., Ld tion being payable in shares and debentures of the Company taken 
at par. 

It is said that that is not what the real transaction is ; because 
the only shareholders in the Kondoli Tea Company arc the eight 
gentlemen who conveyed the estate, and that therefore it was 
not really a conveyance or transfer by way of sale, but a mere 
handing over of the property from them in one name to them- 
selves under another name. 

I think that is a fallacy. Whoever the shareholders in the 
Kondoli Tea Company, Limited, were, I think the Kondoli Tea 
Company, Limited, was a separate person, a separate body, and 
a conveyance to the KondoU Tea Company, Limited, of property 
u hich was the property of the sharers in their individual capacity, 
was just as much a conveyance, a transfer of the property ns if 
the shareholders in the Company had been totally different 
persons. 

This is the only thing that I think it necessary for us to say in 
ghing judgment, namely, that, in my opinion, the Kondoli Tea 
Company, Limited, is a separate body; and for the purpose of 
seeing what their transactions are, I do not think it is possible to 
look at the Kegistcr of Shareholders to ascertain who the share- 
holders were; and, consequently, although the convening parties 
hero were the shareholders of the Company, there was just as 
much a sale and transfer of the property and a change of owner- 
ship as there would have been if the shareholders had been different 
persons. 

I, therefore, think that tho proper stamp to be put upon this 
document is the ad valorem stamp mentioned in Art 21 of 
Sch. I of tho Stamp Act, and that it must bo calculated on 
the amount of tho consideration mentioned in the instrument. 

Attorneys for the Company ; Messrs. Barroio & Orr. 

Attorney for the Crown: The Goveimmcnt SoUcUor, 31r. 

Jt L Upton 


T. A. r. 
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APPELLATE CIVIL. 


Hrfore 7dr. ,1asUee ilrDontll anfl Mr Jusliee Devtrle^. 

JANAKI BALLAV SEN (ost or tue Defexoants) v. IIAFIZ 
JIAUOMED ALI KHAN and OTuens (PiiUfTirrs) and akotuer 
(Dcpesdant.)* 

CerliJieaU 0 / Admintstralion — Art XXITIJ ^1860 — Iti/jht to recover deLlj 
of dteeattil ferton. 


J5S5 

Mar eh 23. 


Where p.nymcRt of a debt is DOt boing nilhhcld for fraudulent or voxa* 
tioua motives, but from a rcasonablo doubt as to the party entitled to it, the 
person desirous of rccoTcring tlio amount of the debt is bound to produce 
a certificate under Act XXVH o£ 1860 before he can obtain a decree, or 
csecuto a decree already obtained by the deceosc<l ; (hough he may institute 
liis suit, or apply for execution without such certificate, provided a certificate 
is filed before decree or before execution issues 


The facta of this ease, as far as they arc material to this report, 
were as follows : — 

On 0th Aghran 1277 (23r<l November 1870), defendant No. 2 
executed in favor of his fathcr*in*law, one Sadat AU Khan Saheb, 
a mortgage boud for Its. 80,000 to be repaid without interest in 
ten yearly instalments of Rs. 3,000 each. In default of payment 
interest was to run at the rate of 1 per cent, per mensem till 
realization. Payments were to be made by hunclis, aud to bo 
entered on the back of the bond. 

On 10th Aghran 1277 (24th November 1870', i.e, on the 
following day, an ijara lease of the mortgaged properties was 
executed by defendant No. 2 in favor of Sadat AU at on annual 
rent of Us. 3,000, payable in two instalments of Its 1,500 each, 
and on 11th Aghran 1277 (25th November 1870), a dur-ijam 
of the same properties was granted by Sadat AU to Bam Nath 
Singh at an annual rent of Us. 3,G00, pa^mblc in two instalments 
of lls. 1,800 each. It was admitted that Rani Nath Singh Mas 
in reality the sonant and benamidar of defendant No. 2. 

On 24th Assar 1286 (17th June 1879), defendant No. 2 executed 
a second mortgage of the same properties (together M-itb other 

® Appeal from Origiaal Decree No 97 of 1885, agaiost a ilccrec of Baboo 
Nobia Chumler (languli, Bai BaMdpor, Subonliuitc Judgo of Rungpore, 
dated tbc 29lb ol December 18S4. 
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jssil jnoi‘C“rlicf<) in fmorof dofcntlaut No. 1, who, Iiaving obtained a 
JvMM tK'i rco in)on his Loud, brought the properties to sale, and himself 
l5ivv\N si-N purchased them, 

^U\ni Xho pn'seut suit was brought by the heirs of Sadat Ali Khan 
ALiKuvN. upon the Loud of Dth Aghrau 1277 for the sum of Es. 30,000 
as priuci^ViK and Hs. 2i,C00 as interest, ou the allegation that 
nothing uhatc\cr had been p^ud. 

Defend vut Nov 2 admitted the execittion of the bond, and that 
he had not paid ain thing in liquidation thereof Defendant No. 1, 
the second luortgagoo and auction -purchaser of the mortgaged 
pi\'|vrties, pleaded that the first mortgage had been liquidated 
by the execution of the ijara and dur-ijara, which substituted 
an annual payujcul of Ks. S.COO ferteu years, in lieu of principal 
and iuteie^t. and th.\t such payments had in fact been made, 
Ito al'O objected that the plaiutifls ncrc not the sole heirs of 
Sad it Ali. and that they had not obtained a certificate under 
Act XXVII of 1S60 c mpowering them to realise the debts due to 
the estate of the d 'ceased. 

The Sabordia »ie J uJgo «» ho tried the suit /bund that the phm~ 
tills M'ere bound cither to produce a certificate under Act XXVII 
of ISCO, or to show that they ncre the only heirs, and that they 
had not done so. Ou the merits he came to the conclusion that 
nothing hid been paid u|»on the bontl, and he, therefore, gare 
the phiintilK a decree for their entire claim, to be realised in the 
fir't iii-'tance by the sale of the mortgaged properties, and in tho 
cieiit of thewlo pr»jcceds of such properties being insufficient, 
by the sale of other properties belonging to defendant No, 2. 
Diit eoupled with his Jeeteo was on order directing that the 
j;l.uiitills should not be entitled to execute it unless and until 
tJiei pruduce-d a certificate under Act XXVII of ISGO. 

From this deet?ioa the fiiit defendant appcalc'i. 

3Ir. X‘iu/ts, Baboo Mvltini JA'Auu Aoy, Baboo G>ii-u Dks 
and Baboo dfoloo/uf Ali/A /lo'j, fur the appellant. 

.5tr. iri."..>-//xqr(,Baboo5r:/itr//i i7its, and Babo-j Joocah Chimdifi 
Ito'j, for the tv-|*oudents. 

The jiidgnitut of the Court tJIcDo.vcLL and Bn*Enu:rT. J.T. ) 
;o for as is material to this r*-i>ort, evutinuej (alter stating th‘- Let.- 
a-alviL>a- foil -ws — 
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Kow the first point taken in appeal is that this order of the 
lower Court is wrong. It is contended that under s. 2 of Act 
XXVII of 1860, no decree should have been made without 
production of a certificate, especially as the phuotiffs had failed to 
establish that they were the solo heira of Sadat AU. 

In making the order referred to the Subordinate Judge has 
relied on the case of Zuc/imiu v. Qtinga Perskad (I), but that 
decision only goes so far as to lay down that in certain exceptional 
cases, provided for by the Statute, a suit may be instituted and 
decreed without the production of a certificate. In the case of 
Ilati Lall V. ITurcfco .'2k it was sirail.arly held, that a certificate 
was not imperatively necessary in every case before the execution 
of a decree could be taken out, but that when the judgment- 
debtor objects to the title of the person claiming to execute the 
decree, the Court should consider whether the objection is bond 
Jide or vexatious. It is not alleged that in the present case 
payment is being withhold from fraudulent or vexatious motives. 
In the case of Tarini Pershad Gkose v. Ountjadhtir (3), it was 
held that the production of a certificate was necessary before a 
decree in favor of a deceased person could be executed by a 
person claiming to bo bis heir. In the case of Shodone Mohal- 
dar V. Ilalalkhore MohaUar (4], tho guardian of a minor sued 
to recover upon a bond which he alleged had been devised to tho 
minor by the deceased, aod it was held that such a suit would 
not lie unless probate of the will were taken out, or unless tho 
guardian had obtained a certificate under Act XXVII of 1860. 
In that case it was distinctly held that the Subordinate Judge was 
wrong in making a decree, such as lias been made in this case, 
that is to say, a decree coupled with a condition that it shall not 
be executed without the production of a certificate. 

In Chunder Coomar Roy v. Gocool Chtinder Bkxittacharjee (5), 
a similar view was held, though an expression of opinion was at 
the same time thrown out, that possibly a suit might be insti- 
tuted before a certificate ivas actually obtained, if such certificate 
was subsequently produced at the trial. 

(1) I L R., 4 AIIh 4S5, (3) 6 IV. R. 3Iis , 34. 

(2) I. L.n.,5An,2:2. (4) I.L.R.,4CaIc,645. 

(5) I. UR., 6 Calc, 370. 
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18 S 6 RuHugs to this effect are to be found ia Ramakristna Mooddbj 
V. Soohraya Gramany (1) and Gov'md A'ppah v. Kondappuh 
Ballay Ses SastruU (2). 

Hafiz The result of these decisions, vre think, is that where pajTnent 
ALiKuA.f. of a debt is not being withheld for fraudulent or vexatious 
motives, but from a reasonable doubt as to the paity entitled, 
the plaintiff is bound to produce a certiheate under Act XXVII 
of 18G0 before he can obtain a decree or execute a decree already 
obtained by the deceased, though he may institute his suit or 
apply for execution without such a certificate provided it is filed 
before decree or before execution issues 

In the present case, then, the order of the lower Court would 
appear to be technically wong; but wo should not bo prepared 
to set the decree aside, or dismiss the suit on this ground alone, 
[The decree of the Subordinate Judge was eventually set aside 
on the merits of the case, and on this ground, and the case rc» 
manded for further enquiry.] 

j. V, w. Case remawled. 

Bt/ort ifr. Jttttiee Korrit and Ur. Jutties BtvtrUif. 

6 DOilA SAIHJ (PniHfiFF) V KATUAI KHAN ASD OTneiiS (DerENDtHTS.)* 

' Uart{jayt—T'oreehtHrt—yoliee cf/ontloture—Iitu. 2CYII of 

A notice of foreclosure eigne<l by llic Sherislitadar of tlic Judgo's Court 
nnd bearing tboEcalofUio Court, but not the signature of tlio Judge, 
follow ing the priiJCTple of Ibo decision in DasJeo Singh v. iJala Dirt (1), 
not to bo tt voltd notice nndet Keg. XVII of 180C, b. 8, 

The material facts of this case were ns follows : — 

Certain properties, nliich weic set out in the first paragraph of 
the plaint, ncro mortgaged by the father of the defendant No. 1 
to the plaintiff, to secure a sum of Rs 7,035 under a deed of con- 
ditional sale, dated the 17th December 1&75, corresponding with 
the 3rd of Rons 12S2, In the deed of conditional sale tho 
tonn for repayment of the amount was fixed at tw o years. 

* Apinal from Original Decree No 2J of 1835, ngiinsl tlio decree of Baboo 
Cirisli Cliandra CbiWji, Itai lUliadur, Subordinate Judge of Mozufferpore, 
dated llic 27tli of Deceiiil’cr 1631, 

' (I) C3Ud. Jur,S02. 

Vl) CMad.lLC.lil. 
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After the deed had bocu executed, the right of the original issa 
mortgagor in certain of the properties devolved upon the defen- uosu~SAUtr 
dants in this suit, amongst others, the defendants Nos 4 and 5. 

The plaintiff being desirous of foreclosing the mortgage and khan. 
rendering the sale absolute and conclusive after the expiration of 
the period prescribed b^’s. 8 of Regulation XVII of 1806, followed, 
or rather purported to follow, the provisions of that section, and 
applied by a written petition to the Judge The Judge, on 
rccciring the petition, forwarded a copy of it together i\ ith a 
notice, to the defendants Nos 4 and 5. 

The notice bore the seal of the Court, and was signed by the 
sheristadar of the Court, but did not bear tlie signature of tbc 
Judge. 

Subsequently a suit was brought for possession upon the fore- 
closure. When the suit came to bo tried, the defendants Nos. 4 
and 6 objected that the notice upon the defendant No 5 
Harihar Pershad had not been properly served, and also that, as 
0 matter of law, no notice had been served upon him. These 
objections were based on the grounds that Hanhar Pershad was 
not correctly described in tbc petition ; and that the notice was 
invalid as not having been signed by the Judge. 

The Subordinate Judge upheld both the objections, and found 
that there was no valid service of notice on Harihar Pershad. 

From this decision the plaintiff appealed. 

Bahoo Mohesh Chundev Choivdhiiri and Baboo UmuKcdi 
Moolche^'ji for the appellant. 

Baboo Kali Kissen Sen and Baboo Kullod Jvinkur Itai for 
the respondents. 

The judgment of the Court (Norris and Beverley, JJ ), 
after stating the facts and disposing of the objection as to the 
misdescription in the petition by saying that the defendants could 
not possibly have been misled by it, proceeded as follows 

Another objection was raised before the Subordinate Judge, 
vbicU is this : Section 8, Regulation XVII of 180C, says (hat the 
perwan.a which the Judge is to send with a copy of (ho peti- 
tion shall be “ under his seal and official signature” The Siib- 
onlinate Judge has found, and liis finding of fact is not questioned, 
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i?5C that the notice, a copy of which was served upon the defendant 
Dojia sauc Harihar Pershad, docs not boar the official signature of the 
District Judge. It bears the seal of the Judf^e and the signa- 
Khak. turc of the sheristadar of his Court. And upon the authority of 
a case of Dasd<a Singh v. Mata Din (1) the Subordinate Judge 
has held that that is not a valid notice. We are of opinion that 
this ^•ic^v of the Subordinate Judge is right We quite agree 
that the Allahabad decision docs not ga to the full ex- 
tent to which the Subordinate Judge goes; and that the 
two cases differ in this respect — that in the Allahabad case 
there was only the official seal of the Court and no signature 
of the Judge or of any other officer, but in the present case 
there is the signature of the sheristadar. It would be almost 
impossible to hold, wc think, that the shcristadar’s signature is 
the official signature of the Judge. If there were any evidence 
from which wc could have found as a fact that the Judge 
authorized the sheristadar to affix the official seal of the Court 
upon this perwana and authorized the sheristadar to sign his, 
the Judge's, name by signing hb, sheristadar’s, own name, the 
Subordinate Judge might have been in error. But there is abso- 
lutely no evidence tipon the record, and one can hardly imagine 
any circumstances which would warrant the drawing of such an 
inference. Wc think, therefore, that tlib objection must hold 
good. 

Wc have been asked by Baboo ilohcsh Chundcr that, if wc 
find cither or both of these objections to be good, to follow 
the decision, to which he has called our attention, of 2[r. Justice 
Hitter and ilr. JusUc Field in Fergaah Kocr v. Mohahir Perahad 
A’urum Singh (2). Wc do not think that, under the circumstances 
of the case, wc should be justified in doing thb, because wc arc 
not satisfied that all parties, who arc interested in the mort- 
gaged properties, are before the Court. In that case apparently 
all the proper parties interested in the mortgaged properties 
were before the Court. In thb case wo arc not satisfied tiiatsiich 
is the ca«o ; and it might give rbo to great injustice and certainly 
. to considerable confusion, if wc wore to follow the course which 
' (l) I. L. K, t .Ml, S75 

(2)1. L.n,llC»l:,6S2. 

\ 
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we arc asked to fellow. IVc caaaob therefore accede to that l««5 
application. 

The result is that the appeal must he dismissed with costs. 

A 2 ipcal dismissed. 

J. V. W. 

APPELLATE CRIMmAL. 

IStfort ilf. Justice ITilsoit and Itr. JutUce Parler. 

KAL-VCHAND SIltCAR AND otBebs r. QOEEX EMPRESS.® 

Ecidenee Act (^Jo/ 1672), », 154 -^IlottlU wUnets. 

The mere £act that at a Sessions trial a wllness tells a dlCTercnt story from 
that told by hlai before the Magistrate docs not necessarily make him hostile. 

The proper iofereneo to bo drawn from cootradicti-ms goloe to the whole 
texture of the story Is not that tbo witness is liostilo to this side or to that, 
but (hat the witness is one who ought not to be believed unless supported 
by other satisfactory cvideoco, 

Ik this cose thcro were four persons committed to the Sessions 
Court and charged as follows : — • 

Ealachand Sircar and Afoscr Sheikh irith the murder of one 
Sital Chunder Dc, and wth having wrongfully confined the said 
Sital Chunder Do and four other persons, namely, Kctu, Ada, 

Lain and lleher, and with causing hurt to them with tho 
object of compelling them to confess to the commission of theft 
and of compelling them to restore the property stolen. 

Prannath Shaha with abetting all the above offences. 

And Prosunno CoomarShomc, head constable, mth abetment 
of hurt only. 

The facts as stated by the prosecution were: That on tho ISlh 
October 1885 the house of one Sbibnath Sircar was broken into 
and property stolon therefrom ; that on the night of the 10th 
October Kctu, Adu, Lalu and Mcbcr were brought to the house 
of Pranuath Shaha and were there tortured and beaten with the 
object of extorting a confession from them regarding the persons 
implicated in the theft from Shibnath Sircar ; that at a later 

« Ciimiml Appeal Ko. 173 of 183fi, s^ainst the order passed by W. II. 

Ti^e Esq., Sessbos JoJ^ of Furridpjre, dated the 4lb of January 183C. 


NATIIAt 

IxIIAN. 


ISSC 

IS. 
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18?G that the notice, a copv of which was served upon the defendant 
BoM^ sauu Pershad, does not bear the official signature of the 

Natoai ^i^frict Judge. It hears the seal of the Judge and the signa- 
Khan. turc of the shcristadar of his Court. And upon the authority of 
a ease of Danleo Singh v. Idalfi Din (1) the Subordinate Judge 
has held that that is not a valid notice. We arc of opinion that 
this view of the Subordinate Judge is right. We quite agree 
that the Allahabad decision does not go to the full o.v- 
tent to which the Subordinate Judge goes; and that the 
two cases differ in this respect — that in the Allahabad case 
there was only the official seal of the Court and no signature 
of the Judge or of any other officer, but in the present case 
there is the signature of the shcristadar. It would be almost 
impossible to hold, wc thiuh, that the shcristadar’s signature is 
the official signature of the Judge. If there were any evidence 
from which wc could have found as a fact that the Judge 
authorized the shcristadar to affix the official seal of the Court 
upou this penvana and authorized the shcristadar to sign his, 


the Judge’s, name by signiog his, shcristadar’s. own name, the 
Suhordinato Judge might have been in error. But there is abso- 
lutely no ovidenco upon tho record, and ono can hardly imagtno 


any circus** — which would warrant tho drawing of such an 
■meVresence nor wuu v.^-. 

tlio order, of rrosu„noCoomarb'uoi’'“‘^'';>i^>>J«'‘“ ““St 

At the time when each of the four witnesses 
evidence, tho Goverument pleader, considering the wiA^^« "'o 
hostile, ashed permission of the Court to cross-examine 
s. 15i of the Evidence Act Objection to this was taken, hu>- 


ovcmiled, and the Government pleader, on obtaining leave from 
the Court, elicited from each witness that he had made a different 
statement in the Wagistralc’s Court; and in turn each witness 

thereupon stated that tho evidence given by him before tho 


Magistrate was the real truth of the story. 

It was in the course of the trial in tho Sessions Court proved 
that Ketn, Adu, L.aln and Mehcr were men of tho worst character, 
two of them being at the time under police surveillance. 

The Sessions .Tiid"c and the Assessors, conoidcring that the 


story tobl by those witnosscs before the Magistrate’s Court was not 
to be belies cl, rojcctod the "tory ghen by thorn in the Sessions 
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wo are asked to follow. We cannot therefore accede to that 
application. 

The result is that the appeal must be dismissed with costs. 

A-p-pcal dismissed. 


I88G 


COUA SaIIU 

NATnAI 

Khan. 


J. V. W. 


APPELLATE CUmiEAL. 


Dtfort J/r, Jnsiiet ITiUon and 3tr. Jutliee Porler. 
KALAOHAND SIRCAR AND ornets o. QDECX EMPRESS.® 
Etidenee Ael (In/ 1872), «. 151— IlosliU teifne/s. 

Tisc mere fact that at a Sessions trial a wilnoss tells a dilTcrcnt stoiy from ~ 
that told by bi.ii before the llasistrato docs not necessarily make him hostile. 
The proper iafercDce to bo draipn from conlradmtwna ffolnr to tho wholo 
texture of the story is not that tho witness is hostilo to this eiilo or to that, 
but that tho witness is one who ought not to be believed unless supported 
by other satisfactory eviJoncc. 

In this ease thcro were four persons committed to the Sessions 
Court and charged as follows : — 

Kalachand Sircar and ifoscr Sheikh with the murder of ono 
Sital Chunder Do, aad with having ; llV/j/tt v. 

Sital Chunder Do an'^ *' 

Lalu and Mch^j Tho English law at the time the last ease was 

object^ oj to the law out hero] I refer to 
^°that ease for the conclusion that you were formerly not allowed 
to do away with the effect of such evidence. 

The Deputy Legal ^CTnembrnnccr (Mr KUhy) for the Crown 
The Court (Wilson and PoRTEn, JJ ) were of opinion that the 
convictions could not safely be sustaiucd, and acquitted the 
prisoners , but as regards that part of the ca'^e touching upon 
the cross-cxamio.ation of the four witnesses for the pro'socutioii 
under s. 15+ of the Evidence Act, the following passage in their 
judgment U extracted • — 

(1) 21 W. R, 49 

(2) 1 T. A F., 254. 


(3) 1 M A n, 423. 

(4) 6C A r, 745. 
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1SS5 The Sessions Judge, in concurrence with the assessors vrho sat 
Kalachasd selected the story told hy the four u-itnesses 

EiixAB f-Qp tjjQ prosecution before the Magistrate, and has rejected 
tho one that vras told before him. He arrived at this result 
partly in this Tvay: — ^When the witnesses, one after another, 
told the story sworn to in his own Court, he allowed the advocate 
for the prosecution to cross-examine these, his own witnesses, 
apparently on the ground that they were hostile (of which we 
can sec no trace), and so brought out by reference to their 
depositions given before the Magistrate the story Avhich had 
been given in the Magistrate’s Court. 

It appears to us that there was no sufficient ground for allow- 
ing such cross-examination. We can sec nothing on the face 
of their cndence to lead to the supposition that they were 
hostile witnesses, that is, witnesses who were trying to defeat 
the prosecution by suppressing the truth. The mere fact that 
at a sessions trial a witness tells a dilTcrcnt story from that 
told by him before the Magistrate docs not necessarily make 
him hostile. Tho proper inference to be drawn from the con* 
tradictions in their evidcoec— contradictions so far as Pran* 
nath is concerned, not in the details, but in the whole texture, 
of the storj' — is not that they are witnesses hostile to this side 
or to that, but that they arc witnesses who ought not to bo 
believed, unless supported by other satisfactory evidence, which 
tliey arc not. That in itself is sufficient to show that tho convic- 
tion of Prannath cannot be supported. 

But it is a somewhat diflcrcnl question whether the con- 
viction of Kalachand and Moser Sheikh can bo supported. As 
to them, these four witnesses, Adu, Mchcr, Kctu and Lain, 
have not contradicted each other in any specific and precise 
way; hut there b a substantial contradiction between the 
story now told against Kalachand and Moser Sheikh, and tho 
storj* as told in the first information given at 4 o’clock on the 
day after the occurrence. In the first information it was re- 
presented that the outrage was committed by Prannath and hb 
servants, and Prosunno Coomar tho jemadar, and tho whole 
bxly of tho police. That U quite inconsistent with the storj' 
b-lievcd in the Court below, that Kalachand and Moser Sheikh 
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aud others committed this crime with the sanction of Pran- * 188(> 
nath, and in hispresenco, or with the other story that they did so kalaciiand 
under the orders of Prosunno Coomar, the police jemadar Sihcar 
alone. QnEE>r 

When these witnesses have told such fundamentally different 
stories about the whole transaction, and when they are proved 
to be disreputable men. and the story told by them is on the 
face of it so full of unexplained improbabilities, we do not think 
it safe to act upon thoir unsupported testimony as to the parts 
these two men, Kalachand and Moser Sheikh, are said to have 
taken in the alleged outrage. 

We, therefore, set aside the convictions and acquit all three 
prisoners, Prannath Shaha Chowdhuri, Kalachand Sircar and 
Moser Sheikh, and direct their release. 

. Conviction set aside. 

T. A. P. 


APPELLATE CIVIL. 


Before Mr. Juilice MtUer and Mr, JutUce Karris 
LALLA CHEDI LAL and others (Plaikiipps) t>. RAMDUUNI GOPC 

AND OTOERS (DEFENDANTS)® Fehruaiy II. 

Bengal AetVllIof t. Zi—Measarementof teasU lanis—Bengal Cin7 
Court's Act {VI of 1871), #. 22— 

An application for the measarement of a whole estate under s. S8 of 
Denga] Act VIII of 18G9 cannot be granted where waste lands in that 
estate hare been brought into cnltiration by various ryots, and the landlord 
is unable to ascertain which of the ryota have appropriated auch waste lands 
as part of their jotes. 

• Before a measareTneat can be ordcicd under IhatEecUon, it ia necessary to 
establish by evidence the facts set out id the petition for measurement , and to 
show that the lands sought to be measured are knowa, hut that the tenants 
liable to pay rent in respect of such lands are unkaowo. 

In January 1882 Lalla Chedi Lai and others, the proprietors of 
mouzah Ahiari, applied to the Subordinate Judge of Mozufferpore, 

• Special Appeal No. 1489 of 16S4, from tha decision oF A. C. Brett, Esq, 

District Judge of Tirhoot, dated I9th May 1834, reversing the decision of J. C. 

Price, Esq, Collector of Dhurbhanga, dated Slst August 1853, and tho 
Robocari of Baboo Ram Pershad Itai, the Sub-Judge, dated 22nd March 1S84. 
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issc under s. 38 of Bengal Act VIII of 18G9, to have it declared 
were entitled to have the lands of their mouzah 
CnEDi Lal measured. The petition, amongst other matters, stated that 
Ramdhcsi the area of the mouzah was approximately 3,500 bighas, and 
the annual income therefrom Its. 7,000, that the mouzah had 
not been measured for many yearn, and that it contained laigc 
tracts of waste land which had since been gradually cultivated 
by the tenants; but that unless measurement were taten it was 
impossible to ascertain the quantity of bnds taken by each respec- 
tive tenant. On the 5th Januar}* 1882 the Subordinate Judge, 
without taking any evidence on the petition, transmitted the papers 
to the Collector (uiidcr s. 33 of Bengal Act VIIl), who, on the 
11th February 1882, deputed an jVmeen to take measurement of 
the mouzah. On the lOth October 1SS2 the Amecn completed 
his report In December 1882 some of the ryots preferred a 
joint petition to the Collector impuguing tbo accuracy of the 
Ameen’s measurements. On the 21st March 3883 the Amcen 
forwarded hU report to the Collector, the delay being accounted 
for by time taken up in fair cop}ing the proceedings and in 
obtaining (he signature of the rj-ots to the necessary papers. 
On the 22ud March 1SS3 the report was duly filed in Court. 

On the oth April 18S3 one hundred and twenty-eight of the 
tenants jointly objected that the proprietors bad no right to 
obtain measurement under s. 38, at the time stating that as soon 
a.s they had seen the report they would file their objections in 
a supplemental petition. On the 18th August these objections 
were filed, and after argument, were decided against the ryots 
on the 3lst August 1883, on the ground that a joint petition of 
objection was not such ns was contemplated by s. 3SofBeng.il 
Act VIII of 1809, and that the petition of objection was out of 
time, the time nmniog from the dale on which the Amoon pre- 
sented his papers. On the 4th January 1881 the Amcen’s rcjiort 
was confirmed, and the papers sent back to the Subonlinato Judge 
who, on the 22nd March ISSl, directed that the report and 
pajKrrs should be put up with the rcconl. 

The tenants appealed separately to the District Judge, on the 
grounds that the ordoruf the Sub-Judge, dated 22nd March 188 !• 
filing the r»-jvirt, iras b.ad, iiia^niiich as the Collector had no 
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power to proceed with the case on the order of the Siibordinato 18S6 
Judge, dated 5th January 1832, directing measurement and making lalla 

over the case to him, the Subordinate Judge having neglected to Ciicni Lai, 
take any evidence on the petition of the proprietors, and that the RAMnnesr 
petition of objection was within time. Tho respondents object- 
ed that, inasmuch as all tho tenants impugned the Subordinate 
Judge’s order, and the value of tho land sought to be measured 
was over Rs. 6,000, the appeal would only lie to the High Courti 
and that the order of tho Subordinate Judge could not be 
interfered Avith, the appeal being from the Collector’s decision. 

The District Judge decided that the appeal would Ho to his 
Court, inasmuch os the tuhjeet-matter in dttpute was not the lands 
of mouzah Ahiari, but the right to measure those lands, it being 
by no one alleged that the value put upon such measurement 
was over Rs. 5,0U0; that the Collector’s decision was the final 
decree and tho Subordinate Judge’s order an interlocutory order, 
which could be impeached in the appeal from the decree of tho 
Collector ; and that being so ho held that tho order of the 
Subordinate Judge was baJ, no evidence having been taken on 
tho petition of the proprietors — Mohammed Bahadoor Mozoomdar 
V. Raja Rajkissen Singh (1) ; that the Collector’s decision as to 
the objections being made out of time was wrong, the date from 
which the 16 days allowed by the Act should run being from tho 
date when the Collector formally accepted the Ameen’s proceed- 
ings, and not from the date on which the Amcen returned the 
papers to the Court. 

The proprietors appealed to the High Court on the grounds : (1)^ 
that the Subordinate Judge had no jurisdiction to entertain tho 
appeal ; (2), that the Subonhuatc Judge was wrong in holding 
that be hadjurisdiction to set aside tho order of tho 22ud ilarch 
1SS4 ; (3), that the objections were filed out of time ; (4), that the 
racasuremont having been completed without any objection as 
to the right of tho proprietors to measure having been taken, 
tho lower Court was wrong in holding that it had jurisdiction to 
go into tliat point 

Mr. C. Gregory, (.with him Baboo Taruek aVoM rclii and 
Baboo Chnuder lioimerjee.) for the appellants, cited 

U) 10 B L. n, 401. 
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Lalla 
C ilL-Dl Lal 
r 

RAJinTiD.vt 

Cope. 


Inthe mallev of Itooli Chand (1) and Omed .1/t v. Kiti^nmnd 
Hoy (2), on the question of Jurisdiction, and Gohek Hishore 
Acharjee v. Kedia Majheef^), to show that where rj’ots take no 
objection during the progress of the mcasiiromont the Court on 
aj)pcal should not set aside the proceedings on objections made 
subsequently. 

Mr. Woodioffe, Baboo Rem Chunder Bannerjee and Baboo 
Anand Gopal Paid, forthc respondents, were not called upon. 

The judgment of the Court (Uittek and Nonms, JJ.) was as 
follows : — 

"We agreo with the District Judge that the appeal in this 
caso lay to him and not to this Court, but we would guard our- 
selves from being understood to say that wo concur in all his 
reasons. It appears to us that tho decision of this question 
depends upon 3. 22 of Act VI of 1871, which says: "Appeals 
from tho decrees and orders of Subordinate Judges and Munsiffs 
shall, when such appeals are allowed by law, lie to tho District 
Judge, o.'seept where the amount or value of tbe subject-matter 
in dispute exceeds five thousand rupees, in which caso the appeal 
shall lie to tho High Court” 

It is quite clear that the value of the subject-matter in dispute 
is the capitalized value of the excess rents, which, after tho 
inoasurcinent applied for had been cfiectcd, tho appellant before 
u9 expected that he would recover. Of this value there is no 
evidence on the record. That being so under tho first part of 
s. 22 the appeal lay to the District Judge. 

Upon the merits wo also agreo with tho District Judge that 
the order of tho Court of first instance is orroaoous : The nppcl- 
liint before us slated in his petition: " Sixteen annas of mouz.ih 
Ahiari (main and hamlet), petgunnah Bherwara and the tol.as arc 
tho right of your petitioners and their proceeds ore Its. 7,000 
and approximate area 3,500 bighas.” 

'■ It 13 a long time ago that the said inouzah with the tolas are 
not measured, and in the said mouzah and tolas thousands of 
bighas of land were waste and pasturage for cattle, and tlioso 
lands have come under cultivation, and most of tho tenants, 
(«) 9 n L. R. 130 { 18 \V. II., 202 i2C9) 

(2)21 W. R., 171. (3) 15 \V. II, 23. 
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besides their jotes, have gradually brought those waste lands in issc 
their possession along with their former jotes ; but your petition- lalla 
ers do not know which tenants have cultivated how much land CjicdiLal 
and what kind of land is m^the jotc of each tenant” Ramd'ujni 

That is the ground upon which this application was ma^e for 
measurement under a 38, and tlie ground may be put shortly 
thus ; The waste lands of the estate having been brought under 
cultivation by various ryots, and the landlord not having been 
able to ascertain which of the ryots have appropriated these 
lands as part of his jote, an application was made under s. 38 for 
the measurement of the whole estate. We think that such an 
application as this docs not como under s. 38 of the old Eent Act, 
which runs as follows : — 

"If the proprietor of an estate or tenure, or other person 
entitled to receive the rents of an estate or tenure, is unable to 
measure the lands comprised in such estate or tenure, or any part 
thereof, by reason that he cannot ascertain who are tho persons 
liable to pay rent in respect of tho lands, or any part of the lands 
comprised therein, such proprietor or other person may apply to 
tho Court which would have had jurisdiction in case a suit had 
been brought for tho recovery of such lands, and such Court 
thereupon, and on tho necessary costs being deposited therein by 
the applicant, shall order such lands to be measured.” . . . 

. . . It is quite clear that two conditions are necessary, v» 
that tho lands are known, but the tenants arc unknown. But 
according to the averments in the petition the tenants are known, 
but the lands arc unknown. Section 38, therefore, cannot 
apply. Wo also agree with the District Judge that even 
supposing that s. 38 docs apply, still before any proceeding 
could bo initiated under that section, it vvas necessary for the 
petitioner to establish by evidence those conditions upon the 
establishment of which the Court could proceed to order the 
measurement under s 38 of the old Rent Act. Wo dismiss the 
appeal with costs. 


T A. p. 


Appeal ditmisted. 
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188C Before Sir Iltchard Garth, Snlfht, Chief Juiliee, and ZIr. Justice TTilson, 
rclruarj, SO. QQp^j^ CHANDRA LAHIRI (PtAiMTirp) V. SOLOMON (DEFE.VDisT).* 
Jiecieio—jlIistal.e of Co«n»«I — Civil Procedure Code [Act ^IV of 1882), 
t. 023 — Limitation Jet (XT C/* 1877), $. 5 — '•Sufieienl Cause.’" 

Per Garth, C.J. — Allliongh It is difficult nnd perhaps undesirable to 
nttcinpt to define precisely the meaning of the words “any other eufficicut 
reason” in a. 023 of the Civil Procedure Code, yet from the earlier part of 
the clause it is clear that a point which might have been, but which was 
not, discovered at the tiial fcy the exercise of due ddipence, was not 
Intended by the section to afford any aufficicat reason for re\ icw. 

Per Wiwos, S.~Stmhle.—lt at a trwl all parties, counsel on both sides, 
nnd the Judge, are uolcr a inUapprehension ns to tbo contents of a document, 
or, Cl en if tlie J udgo alone is misled 00 such a point, and in consequeoco a 
wrong decree is made, the imstake ought to be corrected on review. 

Per Curiam ^Held oa the facts, that there was no “BufliciCDt cause" for 
not making the opplicallon within the time limited by s. 6 of the Limitation 
Act, 1877. 

Tins was aa appeal from a decision of Jlr, Justice Norris 
granting an application for a review. 

The facts of the case arc fully set out iu the report of the case 
before the lower Court to be found on page 7 C7 of I. L R., 1 1 Calc. 

Hr. Allen, Mr. il/itra and Mr. J. G. Apear for the appellant. 

Mr. Bonnerjec and Mr. Gas^Tcr, for the respondent. 

The only two points argued were: (1) Whether there was 
reason sufficient for granting tho review ; aud (2), whether the 
appliction uas in time ? 

The following judgments were delivered by tho Court 
(G.iitTii, C J., and Wilson, J.) : — 

Gahtii, C.J. — Thb is an appeal against an order of ilr. Justice 
Norris granting an application for review. Tho facts arc some- 
what peculiar. 

Tho suit was brought by the plaintiff against the defendant 
Ilibi Solomon, to recover a portion of certain projierty which the 
jilaintifT claimed as haxing boon convoyed to him by one Khnjah 
Original Cjvil Appeal No 28 of 1835, ogainsl tlic dctrcc of Mr. Justice 
Norri", dated tbe ICtJn.f JnU 1835. 
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Abdul Azccz, the brother of the defendant, under n convo 3 anco 
dated the 19th of March 1883. 

Mr. Phillips, 'who appeared for the plaintift at the trial, opened 
the plaintiffs ease, and claimed the properly in question as ha\ ing 
been conveyed to his client by that deed. The deed itself was pro- 
duced and proved in the usual way, and as (he counsel for the defen- 
dant raised no objection to the conveyance, it 'was taken as read. 

The written statement raised the question ns to the &ojia fidcs 
of the deed, as also whether Bihi Solomon’s estate passed by it; 
but the only defence apparently which was put forward by the 
defendant’s counsel, was that tho deed was fraudulent and void 
as against Bibi Solomon, and that the plaintiff w’as merely a* 
trustee of the property conveyed. 

This defence, however, the learned Judge considered that the 
defendant was not entitled to raise in such a suit; and conse- 
quently tho plaintiff obtained judgment This was on the 6th 
of February 1885. 

On the 2Gth of tho same month the defendant Bibi Solomon 
brought a fresh suit against the plaintiff, praying, amongst other 
things, that it might be declared that the transaction evidenced 
by the said indenture of the 19th of March 1883 was invalid and 
inoperative, or that at all events it was fraudulent and void 
against her, Bibi Solomon. In fact that suit was founded on 
the same grounds as the defendant’s counsel desired to set up as 
a defence to this suit. 

On the 2nd of March notice was served on behalf of Bibi 
Solomon upon the plaintiff in this suit of on apj'lication tliat the 
decree in the first suit should not be executed until the suit brought 
by Bibi Solomon had been dispo«cd of ; and that application was 
heard by Mr, Justice Wilson on the 30th ond Slat of Alarch. 

Mr. Bonnerjeo and Mr. Gasper appeared in support of it, and 
Mr. Hill and Mr. O’Kinealy against it. 

In the course of that hearing, Mr. Bonncijcc called for tho 
conveyance of the l9th of March 18S3, and on reading it 
discoi creJ that, according to his construction of tho deed, Bihi 
Solomon’s interest in the said property, (being a th share) did 
not pass by the instrument. 

On the 0th of April following, Mr. Ilill made an application to 
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155(5 Mr. Justice Nonis, who tried the suit, for a rule to show cause 
wlij there should not he a review of judgment. 

CinvuRX A rule nisi was granted ; and on its coming on to be argued 
r, before Mr. Justice Norris, it turned out that, although the 
SoLoaos. had not been allowed before the trial to inspect the 

original deed of the 19th of March 1883, upon the ground that 
it was the plaintiff's title deed, the defendant’s attorney had 
been supplied ^vith a copy of it for the purpose of preparing the 
written statement, and also that each of the counsel for the 
defendant, Mr. Bonnerjee and Mr. Gasper, had copies of the deed 
supplied them at the trial. 

Two objections were raised on the argument of the rule : 1st, 
whether there was sufficient reason for granting the review; 
and, 2«d/y, whether there was sufficient cause for not applying 
for the review within the 20 days allowed by the Limitation Act 

Both these points, after some hesitation, the learned Judge 
decided in favor of the applicant ; and the rule was made absolute 
for o rcriew. 

This is an appeal against that decision ; and the questions sub- 
mitted to us in appeal were those which were raised in the lower 
Court, namely, Isf, whether there was sufficient reason for granting 
the review ; and, 2.n(Uy, whether the application was in time. 

Now, as to the first of these poiats, the material facts, as T 
understand them, aro these— 

The claim to the property in suit as convoyed by the deed in 
question was Iona /tde made by the plaintiff at the trial. It is not 
suggested that there was any want of good faith in the way in 
which the plaintiff’s case was presented or conducted, or that 
there was any attempt to put a construction upon the deed, which 
the plaintiff’s advisers did not believe to bo correct. 

The deed itself in the operative part of it professed to convoy 
to tho plaintiff the whole of tho house and premises which were 
the subject of the suit ; and it was only by a careful ciamination 
of tho recitals that the point raised by Mr. Bonnerjee in his 
application for resiew was discovered. 

The (lofondant’s advisers, her ntlomey and counsel, had amplo 
npportiinit} for examining the deed, and of asccrlaiuiiig its true 
ccnstnicticu before the trill Thf*} had a copy of U fiimMicd 
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to them for preparing the written statement, and each of the 
counsel at the trial had also a copy in his brief If, therefore, 
they failed at the trial to see the point now raised, it was en- 
tirely their own fault. 

Ur. Bonnerjee very properly and candidly admits that he did 
not read the deed. His attorney did not ailf his attention to 
the point now raised, and he had no reason to suppose that there 
was anything in the document which required examination. But 
whether the omission wm his or the attorney’s, it is obvious 
that the point was one which, by the exercise of due diligence, 
would have been discovered. 

To allow a review under such circumstances would, I think, be 
acting in opposition, both to the letter and the spirit of a. 623 
of the Code. It may be difficult no doubt, and perhaps undesir- 
able, to attempt to define precisely the meaning of the words 
*' any cl^er tu^cieui reaian” in that section ; but it is clear from 
the earlier part of the clause that a point which might have been, 
but which was not, discovered at the trial Me 
tliligencf, was not intended by the section to afford any sufficient 
reason for review. 

But secondly the question as to limitation appears to me to 
present at least os much difficulty as the other. 

The judgment was given on the 5th of February 1885 ; the 
decree was signed on 25th day of February 1885 ; but the 
appliciition for review was not made until the 9th of April, 
long after the 20 days prescribed by the Limitation Act had 
expired. 

Ur. Bonnerjee contends that there was sufficient cause, within 
the meaning of s 5 of the Act, for not making the application 
w'ithin the 20 da^'s. But what Is the alleged cause ? Hcrely 
that the learned coun’scl did not happen to read the deed until the 
ROth of Starch, when ho did so for the purpose of a proceeding 
in another suit If this were to be deemed a suffident excuse 
fi'r the application not being made in due time, it would be an 
epially good excuse for delaying the application for a )car or 
any longer time, whenever the learned counsel might happen to 
read its contents. 

The ease of In re The ^lanchester JTconomic Bnilding Society 

5 
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(1) was cited to us as an authority in favor of extending the time ; 
but that case is no authority in favor of the respondeoL 

Even assuming the rules upon this subject in England to be 
the same as they are here, it will be found that in the case of 
the J/anc^tester Economic Building Societtj, the fact which was 
made the ground for allowing the appeal after time, was one 
which the applicant was not, and could not, even by the exercise 
of due diligence, have been made aware of at the time when 
order was made which was sought to be appealed against 

I think that the appeal should be allowed, and the application 
for rcriew dismissed with costa. 

■\VlLSOJJ, J. — (Tpon the first question whether there were in 
this case grounds upon which a review could be granted, I 
express no opinion. If at a trial all parties, counsel on both sides, 
and the Judge are under a misapprehension os to the contents 
of a document, or even if the Judge alone is misled on such a 
point, and in consequence a wroog decree is made, I am disposed 
to think that the mistake ought to be corrected on rcriow. 

Upon the question whether there was sufiicicnt cause for not 
applying within the tunc HmiteJ by law, I agree with the Chief 
Justice. 

T. A. p. Appeal alloived. 

Attorney for the appellant : Mr. <7. F Pillar. 

Attorney for the respondent : ilcs=rs. TTaUma 1 $- Co. 

IXSOLA^ENCY. 

JJ^are Jlr. >/uttiee Forris. 

I.T EE 3IAIIOMED MAIIMUO SIIAII, ah I.veOLTEvr. 

~ TnsoJeeney—Tnlereil ca teieJuled dtilt-^Ojpeial Aui'jnet'a Comini$tlnn on 
inlertit. 

Where ftn jR5olrcnr»ettalc h to pay off hii crolitors in full, 

]«.iriQ^ a baUoce ia (bo bto-U of tbo OQi.'tal Asfi^nec, Ibe Ct^urt will direct 
interest at G percvnC to be p>i*I oa tucb prorod or a'lmittt.rl contract delta 
as osprcs'ily or impltodly carry iiitero«t as from the ilatc of the filinj^ of (ho 
petiimn in ins jlvcncy ; and «iH allow the Official Aaslpnco to retain bia 
crtrumis’ion on tucli f«m ao paid as iatcreat, directing any balance tint may 
tli'O rrmiia itj luy luoda, to be made over to the insolvent. 

(I) L ii cb r*. tfs. 
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■ In this case the Official Assignee applied to the Court for an 1886 
order that he might bo at liberty to pay and divide amongst the is re Maho- 
creditors of the estate of the insolvent, after proof of their debts, Shak. 
a dividend amounting to Rs. 100 per cent, in proportion to their 
respective debts and claims ; and that he might further be at 
liberty to pay interest on such of the admitted claims as boro 
interest at such rate as the Court might direct, from the date of 
tho filing of the petition of insolvency to the present application ; 
and that he might be at liberty to retain his commission on tho 
amount of such interest, and to pay over to tho insolvent such 
balance as might remain due after making all such payments as 
aforesaid. 

Tho petitioner stated that tho debts due from the estate 
amounted to Rs. 1,110-11-9 ; that there was then in his hands 
the sum of Rs. 12,100-12-11, belonging to tho estate ; that after 
payment of his commission and other charges there would remain 
in his hands the sum of Rs 12, 020-15-7, capable of being divided 
amongst the creditors of tho estate ; and that after payment of 
tho scheduled creditors in full there would remain in his hands 
tho sura of Rs. 10,904-3-10 ; he therefore asked for tho order set 
out above. 

TheC>^ciaM8sii?nce(M!r. / Q. il/ocffrejor) appeared in person. 

Norris, J. — In this case I think the surplus assets in tho 
hands of the Official Assignee, after pajTnent of tho debts in 
full, ought to be applied in payment of interest at C per cent, on 
contract debts which expressly or impliedly carry interest ; and 
that the Official Assignee should retain his commission of five per 
cent on the amount of such interest The balance then remaining in 
the hands of the Official Assignee should be paid to the insolvent 

T. A. r. Order m praytd, 

DtfoTt Mr. Ju$Uee AorriV. 

In r.E J W FOX, an Issotvevr. 

Jn$olrtnfy — tlitehnrgt vhtrt tntolrfnt •« notpmonaUy prtttnt in Courl— — — — 
ahtfurt—OppotiUon final dttrharyt. 

An Sn*'^lveQt xvho has obt&ia<^ ■ rote maa for his final dlsclisrj^f, but arho 
H not personally present m Court oa the return of the rale, i« entttl^l, vbere 
no one apposn to opjv'se th« rale, to bare th* rule male absolute on htJ 
putlias ia a suHioioat all 1 n it eaplaiainj hU abreaee. 
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IPS'! Tins was an application that an order, nisi, dated the 13th 
Ik riB J, \\\ January 188(5, directing the final discharge of the insolvent, 
might bo made absolute, notwithstanding the fact that the insol- 
sent was not himself present before the Court, 

The insolvent had, on the 13th January 1886, obtained a 
rule m‘*i directing his final discharge, and fixing the further 
hearing of the matter for the 3rd March. 

On that <lay no creditor appeared to oppose the rule, nor was 
the insolvent personally present in Court; he, however, appeared 
through Ilia Attorney', who asked for the insolvent's final dis- 
charge, and placed before the Court au affidavit sworn on the 
2ud March by the insolvent from which it appeared that the 
insolvent was the Commander of the S. S. “Indore" trading 
between Calcutta and Ass.nn; that he had arrived in the port 
of (Calcutta on the 2Slh Fobmary; that in the onlioary course 
of his employment he had been ordered to leave Calcutta on the 
moniing of the 3rd March 18S6, bound on a voyage to Assam 
in csuumand of (he .said steamer, and would be unable, therefore, 
to npjioar Ivforo the Ciuirt in the forenoon of that day at the 
hearing of the matter of his ivtition and application to make 
.aK«ohife the crvler mVi. shtcsl the l3th January 1SS6. 

Mr Ojt apjH'an'd for the In'olreut. 

Nonnis, J. — I haxe consulted Mr. Justice Pigot and Mr. Justice 
Trevelyan, and they K'th agree with me in thinking that the 
ntVul.v>it is sufficient in this case to enable me to make the rule 
al'Sv'lnte, The affida>»t states sufficient reasons for the absence 
of the insolwnt ; and there is no opposition ; if any one had 
apjvarvil to oj'pkVe I should not have made the order. 

Usle clf.-'lutr. 

Attomers f»w ir.«obcat : Messrs. B^nvir J* Orr, 

T JL r. ' 

JLV. .Yoriifc. 

Is « NCin.iDEKP CHCNrEi: SIU^, XU Is:«oirtvr. 

.Ir# (11 <f li 

I'i-?..! r. tL 

^ 1 V» •sjsJ.-i*-! m ia« 'm:; rs jv- iii'* 

» f yw-^ -at t;sT* iZa » li f csl* f.T ti,» cJ i-i 


1S« 

JV,y r. 
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This was a rule calling upon certain adjudicating creditors to ISSC 
show cause why an order, dated the 4th Hlarch 1886, adjudicating iv be 
one Nobodeep Chundcr Shaw, an insolvent, should not be set aside. 

It appeared that on the 4th March 1886, Bhuggoban Chundor Suaw. 
Roy and Bhoyrub Chunder Roy had obtMned an order adjudicating 
Nobodeep Chundcr an insolvent, alleging that he had for 
about 21 years personally conducted and carried on the business of 
a dealer in jute holding himself out as an adult and trading as 
such, and alleging that ho had contracted with them debts which 
remained unpaid, and was indebted to them in an aggregate sum 
of Rs. 17,000, for which sum two High Court decrees had been 
obtained. 

On the 29th March 1880, Nobodeep Chundcr obtained a rule 
calling on the adjudicating creditors to show cause why the 
order should not be set aside, stating in the petition on which 
the rule was obtained that at the time the debts mentioned by 
the adjudicating creditors were contracted, he was a minor, and 
therefore not a trader within the meaning of the Act for tbo 
Relief of Insolvent Debtors, and that on the 9th April 1884 he had 
himself filed hU petition in insolvency, the present adjudicating 
creditors opposing j that the application was dismissed on the 
prround that he was an infant at the time of the filing of his 
petition; he further denied that he had ever held himself out 
as an adult, stating on the contrary that the adjudicating credi- 
tors knew, and had every means of knowing, that he was an 
infant, and that with full knowledge of bis minority they ha<l 
lent money to him ; that the decrees obtained against him by 
the adjudicatiog creditors were null and void, they having boon 
pas.'<ed ngaiiist him ex j-arte when he was an infant, no guardian 
of suit having been assigned to him, and the sen ices of summons 
having been improporlj’ 8cr> cd. 

Mr. T. A. Apear showed cause. The infant held himself out 
to us os an adult, and therefore can be adjudicated an insolvent— 
see Kxparte Jones (1), and Ex ixirte iru/son (2) ; sec s. 11 of Act 
IX of 1872 as to the power of a minor to contract. 

Mr. Pugh and Mr. Allen, contra, were not called upon. 

(1) L R. 18 CIi. D, IW. 

<2) JCV«,SCS. 
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Norrls, J. — I do not think it necessary that I should take time 
to consider what judgment Ishould give in this case, or encumber 
the record with an elaborate inrestigatiou of the older authorities 
in a case where the question is set at rest by the decision of the 
Appeal Court in Ex parte Jones (1), the principle of uhich was' 
adopted in the Court of Appeal in Ireland in the case of Jnre 
Hainys (2). It seems to me that the provisions of the 
Contract Act ore much stronger than the Infants Relief Act, 
a provision which formed the basis of the decision in Exjwie 
Jones. I therefore think this adjudication should be set aside. 

Eulc absolute. 

Altomcy for petitioner: Baboo (?, C. O/iunder. 

Attorneys for adjudicating creditors, Slcssrs. Seti d* Oo. 


appellate civil. 

De/oTt 3Sr. Juttite Pt^ol and Mr Ju$tiee O' Sintaty. 

ABOOL IlOSSCLV (PtAiSTiff) » r..\GnU NATU SAHU (DEmoiST.)* 
JUgiiifalUn — SoUtt—iSoriganor and ilorlgagee-^UnrtOttUred mortgajt-^ 
Purehater ic«f* ttofre cf jn-ior unrt^ulerfU mortgage— Priority. 

Where property has bc?n icortgagol by a the re^jisintion of "Inch 
is not compulsory, a BubscqiiOQt porchascr of the properly, who has duly 
registered Ins purchase dce«l, but «ho has bought «Hli nolico of the unregis- 
tcrc! morlgage, takes the property subject to that mortgage. 

TiiI.S vas a suit instituted on the 7th Fcbniary 1SS4 to 
recover the sunt of Us. 86*Io*0, being Us. 50 principal and 
Rs. nG-15-0 interest due on a mortgage bond c.xcculpd by the de- 
fendant Baghu Nath S.ahu, on the 12tli of December 1877. The 
bond had not been rcgislerctl It appeared that Haghu Nath Sahu 
had, on the 29th of January 1884, sold the mortgaged property by 
a registered deed of sale to one Jlahadeo, who was made n dofetul- 
out on the 18th of April 1884. 

« App-'al from Appellate Decree No. 1950 of 1895, agaiost the decree oC 
lUboo lUin P. rub »d,SulK>fdinite Judge of ratos, dilcd the 3')lh of Juno 
in'imiin;; thr c{«vre«of Moulti Ab-Iul Utn*, Khin I}iha<hir, llnDsiff of 
I’aJQi, iNtcd the atnl «»f p'elwRsrj 1895. 

tij L R.»"Cli D.iog (3) 3 fr, L R-'j. Cl. 455. 
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The plaiatifF adduced evidence to prove that llahadeo had, 188G 
previous to his purchase, notice of the plaintiff’s mortgage, but the a bool 
lower Appellate Court held that the question of notice was im- 

material, as the defendant Mahadeo’s registered deed was entitled, Kioatr 

. . . . ..V. .1 NilH Sill 

notice or no notice, to priority over the plaiotin s unregistered 

deed- The plaintiff appealed to the High Court. 

Baboo Saligram, Singh for the appellant. 

Baboo Karima Sindha Mookerjee for the respondent. 

The judgment of the Court (PiGOT and O’Kinealy, JJ.) was 
delivered by 

PiGOT, J.' — The question in this case which arose before 
both the lower Courts was, whether, when there is an 
unregistered mortgage, the registration of which is not 
compulsory, a purchaser of the property who has registered his 
deed of salo, but who has bought with notice of the 
unregistered mortgage, purchases subject to the mortgage 5 the 
Courts below held that such notice is immaterial, taking that 
view in consequence of what they understood to be the effect 
of the judgment of Mr. Justice Field in Bama^andari X>assi 
V. Krishna Chandra Lhar (IV In that case Mr. Field 
expressed the opinion that the effect of the decisions in tho 
cases of Fmladdeen Khan v- FaJeir Mahomed Khan (2) oud of 
Karain Chundev Chxickerbuttg v. Dataram Roy (3), was not, 
in his opiuion, to decide the point, the observations in those deci- 
sions being no more than obiter dicta-, and the case of Denonath 
Qhose V. AlueJe Moni Dali (4) not having been decided by both 
members of the Court on the ground of notice 

Now, it U to be observed that Mr Justice Field, in Hanwunrfart 
Dcissi’s enstf (1) says, at the bottom of page 427 * * Wc think 
that in the present case the question docs not really arise." The 
learned Judge's decision, therefore, docs not amount, in our opinion, 
to a decision upon the effect of the judgments in the other cases; 
the learned Judge was careful to point out that there was no proof 
or reasonable presumption of notice in the case ; and that, 

(I) I. L. n.. 10 Cilc., 421. 

(•2) I.Ii.n..5Calc.,336. 

0) 1. un.. scale., J97 

(!) I. Un.TCtlr-.TSS 
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1SS5 therefore, the question did not arise — sec ‘o^natpaje 42S. In 
abool recent case of Bhalu. Roy v, Sakhu Roy (1), the question was 

ilossEi.T raised and expresslj decided, that in such a case as the present, 
_ nionn the purchaser with notice takes subject to the roortgage- We 
* think that that principle must be taken to be the principle of this 
Court, haring regard to the cases referred to by Field, J., and fur- 
ther to the ca'«e of iVemai Ckaran Bhabal v. Kokil Bag (2), 
where Mr. Justice Mitter followed the case of iraman Ram- 
diandra v. Dhoyuhha ICrhhnaji (3). According to these cases 
a person who purchases with notice of a contract for the sale of 
property, not requiring registration, and unregistered, purchases 
subject to the rights of the person with whom the contract has 
been entered into. We sec no difference between the principle 
in the one case and that in the other ; and we may add that 
the passage from Lord Cairn's judgment in Agra Banh v. 
Barry (4) cited in the Bombay case is one to svhich atten- 
tion may well be inidlcd. It lays down the principles applicable 
to a question of this sort The decision of Lord Cairns is upon 
the Irish Act, one very similar in terms to the Indian Registra- 
tion Act, and identical in principle with it 

Wo must remand this case, therefore, for we cannot find that 
the learned Subordinate Judge has come to a definite finding, aye 
or no, whether ilahadco had notice of the mortgage. Wo express 
no oiiinion ourselves upon the ci'idcnce as to this question. We 
remand the case to the Subordinate Judge for a finding upon that 
question. The case will be kept on the file, and the record will 
be sent down with this judgment, and the Subordinate Judge will 
return his finding within three weeks from the receipt of this 
order. 

p. o’k. Gate remanded. 

(1) I. I*. R, 11 Calc, CC7. 

(2) I. L.R,CCb1c., S31. 

(3) I L. K.4 Bim., 12C. 

(4) L, IL, 7 11. L., 13:. 
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Before .Vr. Justice Tottenham and iTr. Justice O'Kineahj. 


JUDIIISTIK PATHO 


(JrDasfEST-DEBrott) V NOBIN CHANDRA KIIELA 
(DecreE-dolme).* 


IsSC 

Ftlriiarti ll.‘ 


Li-nitalian—Exeeution of Decree— ’J^ecree payable by Instalments — Instal- 
ment Decree— Option to execute— Waiter — Construction of Decree. 

V’licro a decree ie made payable by instalments, and contains a provision 
tint, on failure of any one instalment, the whole is to becoina due, the 
question whctlier the decree-holder may waive the benefit of the provision 
or must execute hla decree within three years from the due date of the first 
instalment of which default is made in payment, is a question purely of 
construction to be decided on the terms of the whole decree in each case. 

On an application for execution of a decree made payable by instalments, 
held that the application was barred by limitation, on the ground tliat the 
iudgment-creditor should have appliO'l for execution within three years from 
the datu of the first, default In payment. 


This was an application for execution of a decree which had 
been drawn up in accordance vrith a compromise come to between 
the plaintiff and the defendant. The decree directed payment 
of the amount duo by instalments, namely Rs 50 in Mngh 12S9 
(Vilfxity); Ri 100 in Phalgoon 1290 ; Rs. 65 lo Mngh 1291 ; nnd 
Ils COiuiTagh 1202 (January-Fcbruary 1835.) The decree declared 
that on failure to pay any one instalment the agreement for pa^*- 
ment by instalments should come to an end, and the whole sum 
should become due and pa 3 ’abIo tvith interest at 12 per cent. 

The dccrcc-holdcr, whoso application for execution was made 
in April 183.1, stated that the judgment-debtor bad paid the first 
instalment, but had made default in pa^'racut of the remaining 
instalinonts, and ho prayed for execution for Rs. 223 with 
intOTcst from the due date of the second instalment The judg- 
ment-debtor denied that he had paid an}' of the instalments, and 
he pleaded that the apphcatiou was Uaired by huiitation. 

The lower Courts found a-s a f.ict that the judgment-debtor had 
not paid any of the instalments, bat they hold tlic application 
not barred ba* execution on flic authority of fsilmrulhuh 
• from .tj'pollitp OrJfrXo 3-37 of 18^5. »jnn«t the orJer of It. 

Twwcr*, r-*.] , Jii Ige of lliJn^pur, Jstnl tliv lltb of August 28^5, sSrin- 
inij the orJor of UibooruraoCuaJcf fhjnJhury, SecJjJ Jlua'.!! of Tcului, 
.laid ibe 5th cf llaj 1553. 
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TSS(5 Chielerhuttyv. liamtody Gkose (1). The judgment-debtor appealed 
JoimisTiE to the High Court. 

r, ' Baboo Uorendra Nath J/oji«r/Ve, for the appellant. 

NonivCHAs*. 

P8A KiiELA. No one appeared for the respondent. 

The judgment of the Court [Tottexiiam and O’Kixealt, JJ.) 
•vvas delivered by 

Tottexuaji, J. — ^Nt> appcurancQ has been made before us 
on behalf of the respondent in this case. "We have been obliged 
to hear the appeal ex parte. 

The case is one not of an uncommon character. A decree 
■was passed providing for payment by instalments. It provided 
that, on failure to pay any one instalment, the debtor should 
become liable to have the whole decree executed at once at a 
particular rate of interest therein mentioned. 

This was an application made for the execution of the whole 
decree with interest at the rate provided for in that decree. 

The Courts below appear to have held that default was made 
in the very first instalment, which was to have been p^id in 
Magh 1239, and they have ordered execution in respect of the 
subsequent instalments, which were not barred, it being admitted 
that the first instalment was barred. 

It is contended for tho judgment-debtor, who is the nppel- 
I.snt before us. that the oppllcatioa for o-tecution was barred by 
Umitation. It is argued that there was no option to waive the 
ri^ht to realLzo the whole amount of the decree upon the first 
default, and that as the Uccrcc-holdcr had not done so, and as 
he did not bring this application within threo years of tho first 
default, the application was barred. 

Tlio Courts below relied upon n decision of this Court in 
NilmadJiiih Chud-erbutli/ v. Jtanxsoihj Ghosc {!). It uas there 
held ih.at, as the decree-holder had tho option, on default of 
payment of anyone instalment, to execute tho whole decree, niul 
did not exercise that option but received instalments due subse- 
quent to the default, he must bo considered to have waived his 
right to execute the whole decree. Tho Judges who decided that 
ca^o decided it upon tho terms of tho decree before them. Having 
(t) I. L. R, DCalc., 8o7. 
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regard to the terms of the decree in this case wo think that 

the ruling in Nilnmdkvh GhMckerhxitty v. RaiModij Ghose {1^ Judiiistiu 

relied upon by the Courts below, is not applicable. Here c 

the decree distinctly provides that, upon failure to pay any pR^^KnELA* 

one instalment, the agreement for payment by instalments shall 

be cancelled and the decree-holder shall thereupon realize 

the whole decree, and shall also obtain from the judgment- 

debtor interest at a certain specified rate. The decree-holder 

in the present instance does not profess to have waived his 

claim, for ho seeks to realize the whole decree, and he also 

claims interest at the rate stipulated. He therefore seeks to 

take advantage of the provisions of the decree. He must, wo think, 

be also bound by any disability which may arise upon a proper 

construction of that decree. Upon the terms of the dccres we 

think that ho had no option to waive his right to execute it for 

the whole amount ; and, having neglected to take advantage of 

the privilege given in that decree, he is now too late to realize 

anything. 

\Vo accordingly allow this appeal, set aside the orders of the 
Courts below, and dismiss the application, with costs in this 
Court and the lower Courts. 

V. o'K. Appeal alloiMl 


Jlffort Itr. Jittilet Trinup and J/r. Ju$lice Tiett}yan. 

DWAHK.^ NATH P.AI and OTHtns (PLimirr^) v. KALI CUUNDER 
EAl ASD OTnens (DertspASTS).* 

Co-tharersSotice to Qait^Oo shareri, Sail ty — of one eo-$^arer 
from the tai’.—mectntenl. 

Where fCToral eo-ulnrcrs Inro scrve'l « joint notice to apon which 

noti-e they jointly institute « imt for llio rocorery of the lami, tiic fict 
tint one of the pUintiHi withlran-s from the mit will not prevent the 
remaiain;; phiatiSa from obtainia^ a decree for pnscssioa of their eharcs 
of the land. 

• .\ppeal from Appelhto Decree No 749 of 1655 , •jain't the decree of 
llilxx) Mat! Lai SirVar, SuliorJiaite Julge of Dacca, ditcl the 2 Cth of 
•ianinry 1835 , rcvemlo; the decree of Bab)) Rtm Chun Itr Dhar, Second 
Miin*i(Iof Manickjunjc, date! the 22 ni of December 1 S 55 . 

0 ) I L. i:, 9 C*Ic ,657 
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ifis*? The judgment appealed from was as follows : — 
invAUK r “ These are two appeals Nos. 46, 50, fiom one and the same 
N^Tii p.Ai PlaintifF sued the defendants Nos. 1 to 5 to eject them 

Kali Cuck- from the land in dispute after giving them notice of ejectment, 
u. .Ai. hearing of the case, one of the plaintiffs, vis., Saroda 

Suiulari. withdrew from the suit, and the first Court, therefore, 
dismissed the suit for ejectment on the ground that her co« 
sharers alone, vie., the remaining plaintiffs, could not maintain 
the suit. 

“ Those remaining plaintiffs make appeal No. 46, and contend 
among other things : (1), that Saroda Sundari after haring 
jointly with them served notice of ejectment and brought the 
.suit could not withdraw from it, and that at any rate defendants 
Nos. 1 to o’s tenancy terminated on the expiration of the notice, 
and her withdrawal, therefore, could not protect the defendants ; 
and (2), that the tcnant*defendants haring dented in their ^vritten 
statement the plaintiffs’ title as landlord?, they should have been 
treated as trcspxssers, and a decree should have been given to 
the remaining plaintiffs for possession of their share in the land. 

“ Tlic tenant-defendants mado appeal No 50, and they 
contend among other things that the first Court, finding that the 
remaining plaintiffs alone were not entitled to eject, should have 
simply dismissed the suit, and should not have recorded its 
findings ou the other points atIucH arose in the ca<?c. 

" On the first point in appeal No. 46, the ruling in J/b/tuninya 
v. Diirga Churn Shuha (1) shows that as Saro<Ia 
Sundari did not ask for permission to bring a fresh suit, the 
first Court could allow her to 'Aithdraw from the suit. Tlie 
ajipcllants iu No. 46 then refer to s. Ill of the Transfer of Pro- 
I'crty Act, and contend that the defendants Nos 1 to S’s tenancy 
terminated on tho c.tpinition of the notice of ejectment, and 
that to hold that the suit could not be maintained on account of 
S.-iroda Sundari’s AAithdraAval, aaouUI bo sirtually to enable 
hor to re-iiitroi1ucc tenants on ijtnali land Avithout the consent 
of her co-sharcr. Butreading s. 113 of the .«>amc Actihold 
that, as the notice Avas expressly AA'aiA'cd by the plaintiff Saroda 
Sund.ari, it became A'oid ah initio, ns re3|>ecls her sliarc, so that the 
0) 9 C. L. IU 3J.‘ 
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case stood after \Yithdrawal as if there had bcea no notice given isec 
on her part If the land TYcro and tts tenants were given dwa^iT 
notice to quit after 11 years’ occupation, and then the notice were NatoRai 
waived, and the tenant allowed to occupy for one year more, would Kau Cncu. 
clause (h), s. Ill of the Transfer of Property Act prevent the 
tenant from acquiring a right of occupancy? I think under 
8. 113 of the Act it would not. In this view of the case, I think 
the first point should be decided against the appellants in No. 46, 
as they alone could not have sued to eject. 

“ On the second point in appeal No. 46, 1 think plaintiffs can, after 
the tenant-defendants have denied the relation of landlord and 
tenant, treat the defendants as trespassers and bring a suit for 
possession of their share. But I doubt if a decree for possession on 
that ground can bo given in the present suit Here the repudia- 
tion was after the institution of the suit I have not been 
shown any authority giving a decree on a cause of oction 
accruing after the institution of the suit Two rulings have been 
cited by the appellants — Shunnher Ali v. Doya Bihi (1), and 
Sutyahhama l)$sce v. Knshna Chunder Chaiterjee (2}. But it 
appears to me on reading the full report that in each of these 
cases thcro was a repudiation on the part of the tenant before 
tho cases were brought, and as the tenants insisted on their 
repudiation of tho plaintiffs title the High Court decided against 
them. Neither of these two cases shows that a decree was given 
simply because during its progress the tenants repudiated the 
plaintiffs title. I therefore find the second point in No. 46 olso 
against the appellants in that case.” 

On tho tenants’ appeal the Subordinate Judge reversed Iho 
findings of the MunsifT in the authority of liarhamdto Aarai/i 

Bing V. Motltnzxt (3L" 

Tho plaintiffs appealed to the High Court 

Baboo Burga. Mohun Dot, for the appellants. 

Baboo //an J/o^iun C/iaclrra6aft and Baboo /i«?o<?a A’inJia r 
liai, for the respondents. 

The judgment of the Court fPiuxsEP and TiiE\t:lta.v, JJ.) 
was as follows 

(l)eC.L.R,J50. 

(2) I. L. R., C W. (3) L L. H, 10 Cdc, t055. 
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1S5.J This is a suit originally brocght by five persons claiming as 
Dttaesa” proprietors of the land held by the defendants, to eject them on 
Kath liii ccrric^ of notice. 

Kali Cmcs- In the course of the proceedings in the first Court, one of the 
' * defendants, Saroda Sundari Gupta, obtained ‘ leave to irithdraw 
from the appeal, and was accordingly made a defendant by the 
other plaintiffs. 

The Sabordinate Ju^c in appeal has fonnd that, although 
notice n-as served by all the landlords, still, inasmuch as one 
of them vras cot a plaintiff in the present suit, it must fail. The 
authorities cited to us — Jiadha P>-03}iad TPasti v. £suf (1), 
and Rfasiit //o««c£ii v. C/tomtrr Sing (2) — do not support this 
liow of the laiv. It seems rather that the plaintiffs now on the 
record are entitled to ash for a decree to get possession as 
against the defendants of their share of the estate provided that 
they succeed in other respects. As has been pomted out already 
by this Court, if such a suit were not possible, it would be in 
the |K)Wor of the proprietor of a very small pertion of a property 
to prevent the other proprietore from ever asking for their rights. 
Wc think, therefore, that the suit should proceed. 

r. o’K. Appeal alhiicd. 


Df/ure Mr. Juitlet Pnmtp and Mr. JatUn Tirre/^’a-u 
j'rlrtarf 11. MOSnAULL.\n iDtrcsDiN'T) r. AlUlEDULL.-tll (PL-vi.VTirr 

Afpecd-^Ex parit Order— Admt$tton o/ Appeal— Ltritlxticn Ael, 1877, t. 

Sufletent caate. 

An « pirte cr Jer s linittiag *3 appeal m subject to rccoatiJentlon oa tic 
leannj of tie spp^al. 

PoTCrtj rot C3n«e, witUa the oeiniaj of b. 5 of the Limj* 

Uti’a .^ct, .\et XV cf 1577, for a^Itnitlia? aa appeal ofter the orJiaary 
of liinilatba prcscril-cl therefor has capircd. 

Tins was a suit to recover from the defendant 'the sum of 
7.000, and for a declaration of lien over certain properties, 
‘ituated m the fl-Pergunuahs, belonging to the defendant, a list 
of which was annexed to the plaint. The Court of first instance 

• Aij»-al frr^ Onfall Decree No. C of 15v5, tjiia*: the Jccrte ff 
Ncff-ir Ctijstrr Lhotlo, Fint SuborJinate JoJgeof 2I-Perguaa»l*, 
lie 2Tth of Fet roary IP?!. 

(1) I. L. U.,7 Calr.,41!. 


{2J 1. L.R., 7 Ole., 470. 
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passed a decree in favour of the defendant on the 27th of Sop- 
tember 1883. On the 12th of December 1883, tlic plaintiff jio^iiaul- 
applied for a rc\iow of judgment which wa^ granted, and by a V. 
decree passed on review on the 27th of February ISS-i, the Subor- 
dinatc Judge decreed the plaintiff’s claim. 

The defendant applied to the High Court for leave to appeal 
in /onna pauperis, and on the Gth of January 1885, an ex parte 
order was passed directing that the appeal be registered on pay- 
ment of the Court-fee .stamp of Its. 34-3, which wa-s done. When 
the appeal came on to be heard, the pleader for the respondent 
took a preliminary objection that the appeal had not been filed in 
proper time. 

Baboo Rajendra Nath Bose, Baboo Jadah CUxindcr Seal and 
Baboo Goprd Chi.nder Ghosal, for the appellant. 

Baboo Saroda Churn MiUct, for the respondent 
The judgment of the Court (Prinsep and Treveltan, JJ ) 
nas a.s follo'vs 

It is sufficient for the matter now nuder consideration, that 
is to say, whether or not the appellant has satisfied ns that lie 
had sufficient cause for not presenting this appeal witliin the 
period prescribed by law, to refer only to tlic order passed by a 
Dhision Bench of this Court on the Cth Jauuarj’ 18S5, admit- 
ting the appeal. That order was passed ex parte, and without 
notice to the respondent ; and it was therefore open to reconsi- 
deration if the respondent affer notice of the appeal thought 
proper to question the right of the opjH!nant to ha\c it admitted. 

The grounds assigned by Ibc apj>cll.‘int for special indulgence 
under a 5 of the Limitation Act were then slated to be that be 
had not sufficient funds to proceed in the regular manner iMthiii 
the time prescribed by Law, and it is now objected that this 
is not a sufficient cau«c. We think that the objection is fatal 
If such ground be accepted ns sufficient cao'>o for a F|x?cial order 
of this description, there would bo no limit to the j'crnH] for 
extending the usual term of liimtation to presenting an ap|)C‘aL 
We therefore feel bound to hold that this ap|»eal is barred Lj 
limitation and we accordingly disini<s it. 

Bach party mu«t pay hi* oau co<ts. 


)• UK. 


Apj'eal di*mi<nfd 


C 
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•CIVIL REFERENCE. 

Jitfoit Sirliifliaid Garth, Knight, Ckie/ Justice, and J/r Justice Veverley. 
DHUilEE unilARA (PtAiKTiFP) v. C. II. 0. SEVENOAKS (Defendant.)® 
Matter and tenant — Monihty terttce — Wrongfiit leaving of employment, 
Consequence of — Right to Wages 

When a monthly eervant leaves hU employment nTong'fiilly in the courso 
o£ the then current month, ho loses all rights to Avagea for the time ho haJ 
actually served during that month. 

DHU^fEE Behara, who had been n puuka-piillcr in the service 
of 0. H. C Sevenoaks, brought a suit against the latter for 
balance of wages duo for the month of July and 12 days of 
Augttst. The defendant pleaded payment of Rs. 2 for the month 
of July and non-liability for the 12 days of August, on the ground 
that the man had left his service without giving any jircvious 
intimation. The Munsiff, sitting as a Court of Small Causes, found 
that the plaintiff had been engaged on Rs. 3 a month , that ho had 
abruptly left his employment without any reasonable cause, and 
received only Rs 2 for the month of July; but, in pursuance of 
the rule followed by the Calcutta Court of Small Causes in such 
cases, namely that “when a monthly servant loaves his employ- 
ment wronglully in the course of the then current month, ho loses 
nil right to «ogcs for the time he had actually served during that 
mouth, ” gave a decree for one rupee and dismissed the claim for 
the 12 days of August, subject to the decision of the High Court, 
to which ho referred the following question under s. C17 of 
the Civil Procedure Code : — 

“ Whether a servant who was employed by the month, but who 
leaves his cmplcjmcnt abruptly and without nny j’revious 
intiination in the middle of the mouth, and that not on account 
of any fault, omission or ill-trcatmcnt on tlio part of tliu 
employer, is entitled to his wages proportionate (o the number of 
da}3 he has actually served.” 

The decision of the High Court (G VRTif, C J. and Bevei’.lev, J.) 
was as fullons • — . 

W’c think that the rule laid down bj the Judges of the Calcutta 

• Civil Itrfffvnco No. 21 of IBM*, ms.Io Itilioo Utliari Lai 31ulli;k. 
JIuQ'iS of Mi'laapijr, dated tliv ICtliuf ScplviiiLir 1895. 
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Court of Small Causes is correct, and that the same rule is appli- 1 885 

cable to the llofussil. An old Regulation (Regulation VII phdmee 
of 1810) provided that in such cases fifteen days' notice should DsiiAnA 
bo given by cither party wishing to terminate the contract, and Sevenoaks, 
that in default of notice fifteen days’ pay should be forfeited. 

But that Regulation has been repealed, and in the absence of 
any legislative enactment on the subject, we think that the 
Calcutta rule is generally and correctly followed. 

K. JI. c. 


PRIVY COUNCIL. 

SARaDJIT SIKOn (Plaihtiff) r. P. C. CIIAPilAN (DEFEsntVT), p. c. • 
[On appeal from the Court of the Judicial Commissioner, Oudh.] 10 . 

XXS.V nf < 0 — of Wards in Oudh — Potter to 
hast laodt of fropruior ditquahfitil from ianaey 
Tlio order of n Civil Court declaring, under Act XXXV of 1658, an Oiidli 
talukdar to be of unbound mind and incapable of masagio? his alTairf, 
renders him a disqualified proprietor within the meaning of a 9 of that Act, 
with tbe result that the Court of Wants is authorized to take charge of his 
estate without a further order of the Cisil Court appointing the Court of 
Wards to be manager. 

A Civil Court having made ari wicr declaring a falukdar to be of 
unsound mind and ineapiblo of min-iging his affairs, and having at tlio 
same time appointdl to bo mnnigcr of his estate the Deputy Commissioner 
of the District, who also acted as manager of the Court of Wards 
JJtld, that a lease for more than fi*e jeam made by the httcr ofliccr, as 
representing the Court of Words, w as not invalidated under s 14 of the shove 
Act, providing that no manager, appaintc I hy the Civil Court under it, shall 
tiivc power to grant a lease for any pcrio*l eiceoUng five years. 

ArrE.VL from n decree |19th September 1683) of the Judicial 
CommKsioiicf of Oudh. aflirming a decree (lOth September 1882) 
of the District Judge of ILic B-arclL 
The priacipal question now raised rclateil to tho prorision in 
a 14 of Act XXXV of J83S (an Act to make better provision 
for the care of the c«t.atea of tunnties), lliat no manager ap- 
|>ointe<l by the Cm il Court tmJ r that Act to take charge of 
the estate of n iv’r^m adjud.rc'd to be of ucs>und mind and 
• PiYrrsf; Lern PLACsrrca, Lctn Msrcssrtii, Lota Ilcra^r-t, iss 
Sia R.Ccmi 
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iQcapnblc of managing his afiairs, should have power to grant a 
lease for any period exceeding five years. 

Whether this had the effect of invalidating a lease of lands, 
part of a taluk, for twenty-five 3*cars, made by the Court of 
Wards, the Deputy Commissioner of the District having been 
appointed manager of the talukdar’s estate by the same order 
which adjudged the talukdar to be a lunatic, wa.s the point raised 
bj’ this appeal. 

On the 10th April 1872 Kac Jagat Bahadur Singh, talukdar 
of Bhadri, through whom the plaintiff claimed, was adjudged by 
the Deputy Commissioner of Sultanpur, under Act XXXV of 
1858, to bo of unsound mind and incapable of managing his 
affairs, and by the same order the Deputy Commissioner of 
Pcrtabgurh was appointed his guardian and manager of his estate. 

On the 23rd June 1874, under the sanction, of the Chief 
Commissioner, a lease for twenty-five years from the Court of 
Wards as manager of the Bhadri estate, was made of four 
villages belonging to it, at the annual rent of B'*- 15,565. This 
^Ya3 registered on Ctb July 1874. 

On the 3rd February 1878, Bao Jagat B.abadur Singh died, 
and the plaintiff, as his successor, obtained possession of the 
Bhadri estate on the 1st October following. 

The present suit was instituted on the 20th December 1881 
to obtain a declaration that the lease was null and void, and 
for possession of the land comprised in it with mesne profits and 
costs. Tho defence, infer alia, was that the lease was valid 
haring been duly sanctioned, the Chief Commissioner, as the 
principal revenue officer in Oudh. having plenary powers under, 
the orders contained in paragraph 76 of tho letter of the Govern- 
ment of India, dated 4th Fcbniary 1876, which had obtained 
tho force of law under Indian Councils Act 1861 (24 and 25 Vie. 
c. G7), s. 25. 

Tho Court of first instance, the Dwtrict Judge of Bac BarcH, 
held that the lease vras originally valid, being within the powers 
of the Court of Wards to grant lie nlso held that, because the 
plaintiff had by (he receipt of rent and other acts appeared to 
ratify the lease, acquiescing in the Ic'scc’s pos.scssion, tho Ica^o 
could not now be disputed. On the latter ground a decree 
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dismissing the suit was supported on appeal by the Judicial 
Commissioner, who was of opinion that the lease was originally 
invalid on account -of the restriction in s. 14, although the 
pjaintiff was not now in a position to assert its invalidity. 

The plaintiff having presented this appeal,— 

Jlr. J. Graham, Q.O., and Mr. J. D. Mayne, for the appellant, 
argued that the Judicial Commissioner had correctly held the 
lease to be invalid in its origin, and that both the Courts below 
had attributed too great an effect to such acquiescence on the 
part of the. plaintiff as might have taken place. This had not 
affected the duration of the lease, the term remaining subject 
to the express language of s. 14 of Act XXXV of 1858, 

Their Lordships intimated that it was in regard to the original 
validity of the lease for twcnty*fivc years that they desired to 
bear argument. 

Mr. T. if, Coxdc, QC.and Mr. R. V. Doyne, for the respon- 
dent, argued that the Deputy Commissioner, os representative 
of the Court of Wards, was not bound by the restriction in s. 14, 
although ho had been appointed in the order declaring Rac Jagat 
to bo a lunatic. lie was manager of the lunatic’s estate as 
representing the Court of Wards, without any authority ns 
maimgcr derived from the order of the Civil Court appointing 
him. 

Mr. J. Graham, QC, replied. 

At the conclusion of the arguments their Lordships’ judgment 
Mas delivered by 

Ixuu) llu^CKnunK. — Their Lordships think that the decision 
of the Court below, mIiicIi has Iwcp apjwalcd against, was the 
right decision, but they do not agree ciactlj* Mith the rca«ous 
given below. 

Their Lordships have first to consider what point is raised by 
this case. The talukdar who onaed the property in question 
became a lunatic, and an api*licalion was duly made for an inquiiy 
into the slate of hU health under iho ilrd section of Act XXXV 
of ISjS. That application was made by the officer of the district 
Mhcn' this taluk was rituatctl ; and the Civil Court to which 
the rpplicati''*i vas mad-, havitiif catwd notW* to Ir- givea, did 


IBW 

&ARABJ1T 

SlKQII 

*. 

Chapman. 
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enter into an inquiry, and the result was that the talukdar was 
Sarawit adjudged to bo a lunatic. Thereupon the 9th section of-Act 
Si^cii XXXV of 1853 applied, which provides that .* “ when a 
CuAruAN. person has been adjudged to bo of unsound mind and incapable 
of managing his affairs, if the estate of such person or any part 
thereof consist of property which by the law in force in any 
Presidency subjects the proprietor, if disqualified, to tho suporin- 
tondcnco of the Court of Wards, the Court of Wards shall bo 
authorised to take charge of the same.” At the time Act XXXV 
of 1858 was passed, Oudh was not part of the British dominions (1), 
hxU it has become so since, and their Lordships take it that tho 
Court of Wards may bo considered as h-iving the same jurisdiction, 
and all the powers that tho Court of Wards elsewhere would 
have had. Therefore, under a 9, tho Court of Wards was 
authorised " to take charge of tho same ” It scorns to have been 
rather hastily concluded by the Judge below that the Court of 
Wards being authorised by the Legislature “to take charge of 
tho same,” required some further order from the Civil Court 
which adjudged the talukdar to bo a lunatic to justify them in 
acting Their Lordships think there is no ground for saying 
that, though s 9 goes on to provide : ** In all other cases, 
except as otherwise hcrojiiaftcr provided, the Civil Court shall 
oppoiut a manager of the cstolc " 

It appears that the Civil Court, when they dcckarcd tho taluk- 
liar to be a lunatic and so aulhonscd the Court of Wards in Oudh 
to manage lus properly, did contemporaneously make ou order 
appointing as the manager of the property the same person who 
acts as the manager under tho Court of Wards. lu the 14th 
section of tho Act there is a provision that "every manager of 
the estate of a lunatic appointed as aforesaid," that is a manager 
oppointed, not the Court of Wards, “m.ay exercise tho fcime 
ponersinthe ni.anagcincnt of the estate as might have been 
exercised by the proprietor if not n lunatic, and may collect and 
I»ay all just claims, debts, and liabililies due to or by the estate 

t‘f the lunatic ; but no such mamagor slmll hare power to sell or 
mortgage the estate orany part thereof, or to grant a lease of 
(U Tlos.ofraslofwRinisUk.*. Aci XXXV of l83? Hn» pa.s-l on >1." 
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any immoveable property for any period exceeding five years." 1S‘>Q 
Their Lordships suppose that the object of iliis order probably SAftiOJtr 
was that the Court thought ex nxajore caiitela “if there is Sihoa 
any ambiguity about it wc will take care that the Court of Cairiskn. 
Wards has double power, and the manager shall act both 
under this Court and the Court of Wards." It may not havo 
been judicious, but that is the utmost object the Court could 
have had, and if it was wrong it will not bo a bit the worse. 

Such being the case, the Court of Wards did enter into posses- 
sion of the estate and the management of it The lunati: conti- 
nued to live till 1874, when a lease was granted, the details of 
which need not be further stated than to say that it was a lease 
for 25 years with %ariou3 terms and provisions in it. It professes 
to be a lease of certain villages belonging to the Bhadri estate 
under tho Court of Wards which was granted to Captain i’, O- 
Clmpman, with the sanction of the Chief CJommissioner of Oudh, 
convoyed in a letter of the 2ik! April 1874 to the Subordinato 
Commissioner. Their I/jrdslups pause to ask what objection Is 
there to this lease? No attempt is made to show that it was a 
lease improper in its terms, or that there was anything that 
amounted to an imposition, or that It svas obtained by fraud or 
obtained improperly ; but the one point relied upon against the 
lease is that it could not bo granted for room than five years, and 
that objection, whatever might be its importance if the lease had 
been granted by one acting only under lUo nutbority of an 
nppoinltncut as manager by the Civil Court, docs not seem to 
apply to a lease granted by the Court of Wards. That is tho 
objection on which it is sought to set tho lease aside. 

Tim Judge of first instance entered into a great many questions 
s%hich their Lordships do not j>rctcud to follow ; but there are a 

gnat many allegations to shew that, es'cn if the loa»e was origi- 
nally \uid if granted for more titan fn-e years, it had been made 
giHMl by subsequent acts aflor tho lunatic was dead, and the 
ptvseut opjvllaut (the plaintiiT in the suit) had come into enjoy- 
ment of the estate. Their I*>rd«hjjn da not propose to enter 
into those questions at all, becau'C they do not arise unless it caa 
K' showm that the ohjoclion tliat the lea!te crrwvled a term of 
fnv jxars applies, and it c\‘rtal«ly to thilr Lorddiips that 
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18S6 it tIoc.s not. The Judicial Commissioner on appoal ariivod at the 
Sauarjit same result, that the lease was good, by a different process of 
reasoning, for he held that there were various things, by estoppel 
CiiArMAK, Qjjjj otherwise, which prevented the plaintiff from setting aside 
an invalid lease. Their £«ordsliips would require a good deal 
more thought and consideration than ha? yet been given to the 
case before they pronounced an opiaioa upon such a point as that; 
but if it be correct to say, as their Lordships are decidedly of 
opinion that it w, that the CJourt of Wards could grant such a 
lease as this, and that it was not impeachable merely because [fc 
exceeded five years in length, no other objection being made, this 
lease is good and nothing further arises upon it The lease was 
not void and could not be set aside, and consequently it stands. 
If there were other objections than this they have not been raised, 
Their Lordships do not suppose there are any, and they therefore 
thick that the judgment appealed from should he affirmed, 
although not for the same reasons by any means that were given 
below. 

Their Lordships will therefore humbly adnse Her Majesty that 
the judgment appialed from should bo affirmed, and this appeal 
dismissed with custs 

A2ypcal dismissed. 

Solicitors for the appellant • Messrs Barrow d- Rogers 
Solicitora fur the respondent: Messrs. Sanders 07 t d Holland. 
c If. 
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Before Jlr. Imiite IFiUonaml Mr. Juttiee O'Sinejl’/. 
HVltliOSVNDAUl VAVl (PuiMTirv) p. BHOJOHAEI DAS MANJI 
(Defbndamt),* 

Second Appeal — Appeal to theBijh CoaFt~~‘Genaal Clauses Act o/18C3), 
t Effect of Bepeal — Proeeeiags — Bengal Rent Act 1885), s. 5. 

Tlie woids “ any proccctlia^ commCDCcd before the repf*ali£i 5 ^ Act 
lj.nt come ifito op4jalJofl’’in a. C Of lies GeocraJ Clauses Act (I of 1868). 
.^Appeal from Appellate Deejee No 2292 of 1895, asafnst the decree of 
S. il C. Tajlcr, Esej , Ju<)^ of Biirdwao, il.itcd tlie 23tli of July IS85, 
affiriiiin„' Ui' dtc-rcc of B iboo Nilmoni Dj^ .Mitnsi/T of Rinee^nn^c, difed 
Oh 2 '*lli ol 1885 . 
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incluJc nn appeal agaiQii a decree made before Uic pasaiog of ilic repealing jggg 
Act, ai Biicb appeal must be considered o proceeding in tbo original suit. — nunno — ^ 

III a suit between laadlonl and tenant a decree was passed by the lower, sundari 
Appellate Court on tbc 28tli of July IdSS. Under tlio provisions of the Dadi 
Act then in force, namely, Deng. Act VIII of 18G9, a 102, a second appeal niioJoiiARi 
to the lligli Court was prohibited. Tliat Act was repealed by Act VUI of Das Uamji. 
1885, which came into force on the 1st of November 1885, this latter Act 
allowing an appeal to the Iligh Court m suits similar to the one in question. 

A second appeal to (he High Court in that suit was filed on (he ISth of 
November 1885. 

JJelJ, that no appeal lay. 

Tins was a suit for arrears of rent at an enhanced rate. The 
_ sum claimed was Ha 24-7-G, being the rent of the year 1290 
(1833-84) The plaint stated that the defendant was one of the 
plaintilTs ryots , that the plaintiff had remeasured the defendant’s 
holding and found that he held more land than he was entitled to; 
that thereupon the defendant’a rent was increased in proportion, the 
rate per bccgali being settled by the defendant who caused his 
agent to sign on Ids behalf the jamabandt whieli was prepared on 
tho occasion TJic defendant, by his written statement, denied that 
he had agreed to pay the increased rent, and also denied that 
ho had authorised any one to sign the jamabandi on his behalf, 
lloth the lower Courts found in favour of the defendant, and 
ga\c a decree for tho amount admitted by him. 

The plaintiff appealed to the High Court, on the ground that 
the Courts below should have found what excess lauds were held 
by the defendant, and should have given a decree for tlic rent 
of the excess which might, on investigation, bo found in the 
jilaii'.tifTs possession. The suit was instituted on the 30th July 
JSS4 The decree of the Court of first instance bore dale tho 
20lh Januaiy lb35, and that of the lower Appellate Court 
was dated tho 2bth July 1SS5. The grounds of appeal to 
the High Court wv.ro filed on the ISth of November lbS5, 
on tho opening of tho Court ofter the Dusscrali sacation. 

At tho hearing of the appoal the pleader for the respon- 
d>-nt olijcctod that tho case was govcnicd by the provisions 
»>f Ihng Act VllI of 1 sen, and not by those cf the new Kent 
Act, VIII of iSSj, which came int*» f»rco oa the Ist of N’ovcin- 

liT, 1''''* an 1 tint therefore n^app'allsj t'' th'* Hich 
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1S86 Baboo Jagai Chufider Banerji, for tbe appellant. 

srsDABi Baboo Taruck Kaih Sm, for the respondent. 
dabi 

*'• The judgment of the Court (Wilson and O’Kinealt. JJ.) was 
Dis iiANJi. delivered by 

Wilson, J.— The question raisediu this case is, whether an 
appeal lies. 

The decree appealed against was a rent decree of such a 
character that under s 102 of the old Beng Bent Act (VIII of 
1869) no second appeal would lie to this Court. After 
the date of that decree the new Rent Act ( VIIX of ISS5) was 
passed, and that Act repealed s. 102 of Act Till of 3 BCD, 
and substituted other provisions on the subject. And we may 
take it, for the purpose of the present point, that those provisions 
are such that the present appeal would not be excluded by 
them, The question whether this appeal lies or not depends on 
the construction of s. 6 of the General Clauses Act (I of 
3808). That section says; “The repeal of any Statute, Act, 
or Regulation shall not affect anything done, or any offence 
committed, or any fine or penalty iacun&d, or ang pweedinga 
commenced before the repealing Act shall have come into opera' 
iion.” The question is whether the uords, “ any proceedings 
commenced before the repealing Act shall have come into ope7xt- 
lionf include an appeal against a decree made before the passing 
of tbe repealing Act If they do, the repealing Act cannot give 
an appeal in this case. We think that thcro is clear aiithority 
for sajiug that the word "proceedings” in s. 6 of the General 
Clauses Act docs include an appeal. 

In the case of MungaX Pei'shad Dichit v. Oirja Kant Zdhiri 
(1) a very similar question was before their Lordships in the Privy 
Council with regard to tbe construction of the Limitation ActCIX 
of 1873) By s. 1 of that Act nothing contained in certain 
portions of the Act was to apply to suits instituted before the 3st 
of April 1 S7S ; and it was held by their Lordships that applica- 
tions for execution in suits insUtuted before the passing of that Act 
fell uitliin those terms. Their Lordships said: “It appears to 
their Lordships that a thing which apiilics to an application 
(»> r. L. B., 8 Calc. 51. 
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in a suit applies to the suit, and that an application I 8811 
for the execution of a decree is an application in tho suit jionrio- 
in which the decree was obtained,” If an application for tho 
execution of a decree in a suit is a proceeding in tho suit, 
it would seem to follow that an appeal is also a proceeding das makji. 
in the suit ; and the word “ proceeding” appears to bo quite as 
wide a word as “ suit" But on the point before us there arc no 
less than three direct decisions. 

In tho case of Ratan Ghaiid Skrichand v. Hanmantrav 
Shivhakas U), tho question was raised in this way : 

There was an Act in forco under which an appeal was given in 
certain cases. That Act was repealed, and on the date on which 
it was repealed tho decree in question then had already been 
passed, but no appeal had been filed, and the question was, whether 
on tho constnxetion of s. G of the General Clauses Act, the 
word "proceedings” in that section included an appeal, and whether 
thereforn tho appeal lay. Tho Court held that an appeal was a 
part of tho “ proceedings," and therefore was not affected by the 
repealing Act. 

Tho same view was taken by two Judges, Sir R Garth, O.J.» 
and Jackson, J., in a Full Bench of this Court, in Runjit 
Singh V. Mcherhan Kocr (2). And the same view was also taken 
by a Full Bench of tho Allahabad lligh Court in tho case of 
Thakur Pershad v. Aehan Ali (3). 

These cases arc on all fours with the present case, with this 
exception, that there an appeal was given under tho repealed 
Act, and it was held that the repealing Act did not take away the 
appeal, llcro the repealed Act excluded an appeal. It follow’s, 
on the same principle, that the repealing Act cannot give an 
appeal. 

We hold therefore that no appeal lies in this ease. 

The appeal is dismissed w illi costs. 

Apptal disviiBSCil 


r. o’k. 


(I) G D^in. n. C , ICG. (2) I L. IL, 3 C»!c., CC2. 
(3) I, L. K, 1 AH, CC9. 
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Effort 'Mr. Juiltce MilUr and Mr. Juttict I^orris. 

RABBABA KIIANDM (Petitjoneb) v. NOORJEHAN BEGDAI, alias 
DALIM SHAHIBA and OTBEB3 (OrPosiTE Parties).® 

Purties — InUrpleadtr «a»l, A;72>Ii<;a/ion to be made a parly to— Civil 
Procedure Code, it. 32, G22 — Power of High Court on Revision — Power 
to add parties. 

A merely crroQcoua construclioa ef tbe prorisioos of an Act is i]ot a 
ground for relief under s C22 of tbe CiFil Procedure Code. 

Af J in^Ulutcd an interpleader suit against two rival claimants, N and A, 
in respect of a eum of Ua. 20,000. R subsequently claimed a portion of tbo 
money and applied to be mado a party to tbe suit; but was opposed by M 
J and N. Tbo Subordinate Judge refused tbe 'application on the ground 
that, though it was probably made under «. S2 of tbe Civil Procedure Code, 
R't right Or claim net Laving been admitted by tho plaintiff nor asserted to 
his IjDowledge, she was not a necessary party nnder tbe special provisions 
of Chapter XXXIII of tbe Civil Procedure Code, and referred her to a 
regular auit. 

■Meld, that the order, though based upon an erroneous construction of the 
provisions of s. 32 of the Code, did not come within the scope of s. 622, 
inasmuch as it could not be said that tbe Subordinate Judge bad failed to 
exerciso a junsdiction vested io him by law. 

Meld, also, that a Court may, in tbe exercise of its discretion under s 32 
of the Code, add a purty to a euit upon his own application. 

Mirza Jurat, on the allegation that he held a sum of 
Ks. 20,000 for tho benefit of the widows of his father, Mirza 
Himmat, instituted an interpleader suit in the Court of the 
Subordinate Judge of Gya, in which he represented Noorjehan 
Begum and Mussamut Azmatunnissa as tho rival claimants. 
Kabbaba Khanum then came in, and, alleging herself to be one of 
the widows of Mirza Himmat, made an application to the Court 
that she might be added as a party to the suit. Mirza Jurat, 
as w’ell as Noorjehan Begum, having opposed the application, 
the Sub»Judgc disallowed it, and referred the petitioner to a 
regular suit Agmnst that order Kabbaba Khanum presented a 
petition to the High Court (Garth, C.J., and Beverlet, J.) and 
obtained a rule calling upon the plaintiff and Noorjehan Begum 
to>^ho\v cause why the prayer of the petitioner to be made a 
partv to the suit should not be granted. 

* CiM^l Rule X” 1431 of 1885, agiinst the erdei- of B.iboo Kuli PiTyinns 
SIiiVi.rN s.il'ordiaile Ja'Igc of dated the 18th o£ November 1885. 
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On the rule coming up for argument, — ^ 

The Advocate-General (Mr. Pavl) and Baboo Saligram Singh, 
for the petitioner. Koohjrii&'i 

Mr. Abid Ilossain and Baboo Sttrendra Xath Uoy, for the 
plaintiff, opposite parly. 

Mr. O’/itnccify and Jlunshi il/a/<omrtf rtt^oo/ for tlic defendant, 
opposite party. 

The Court (MnTEU and Norris, JJ.) delivered the following 
judgment • 

This rule was argued before us on Tuesday last ; Mr. O’Kincaly 
showing cause against it, and the Advocate-General supporting 
it. 

Tho facta of the case, as stated in the afBdavit of the petitioner, 
arc as follows 

One Mirza Ilimmat, who wa.s possessed of considcrablo 
property in British India, was killed in Turkish Arabia on 2Clli 
•August 1884; ho left four widows, viz., JIussamut RaLbaba, 

Mussamut Jhabhan, Mussamut Ooharunnisa and Mnssamub 
Azmatunnissa, together with a child or children by each. It 
was alleged by ifr. O’Kincaly that Mirza Ilimmat left a fifth 
widow, by whom he had four children; the Advocatc-Ocncral 
alleged that the lady,. Noorjehan Begum, had been divorced by 
Mirza Himmat in his lifetime On Srd September 1681 the 
children of Nooijchan Begum applied to the District Judge of 
Gya for a certificate under Act XXVII of IBGO, in which they 
admitted that their mother had been divorced from their father. 

On ICth September 1884 Mirza Jurat, one of Mirza Iltmmat'n 
sons by ilussamut Qoharunnissa, also applied for n certificate, nnd 
ho alleged that his father had divorced Noorjehan Begum. On 
Cth November 1834, Mussamut Rabbaba, who is a Persian lady, 
residing in Persia, prcfcTred a petition to tho Persian Consul at 
Baghdad, praying that her interests as widow and heiress of 
Jlirza Ilimmat might bo protected. This petition was foru-arded 
to the Govemment of India, and found its way to the Judge 
of Gya on 15th January 1855. On 27th March 1885, JIussamut 
Rabbaba scuta peUtion to the Judge of Gya. and on 4th Juno 
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1885 sent him a telegram, to which telegram the Judge replied, 
JUsBABA adrising her to send a vakalutnama ton pleader; she sent the 
vakalutnama, but before it reached Gya, the Judge had, on 26th 
May 1885, disposed of the applications for a certificate and had 
granted it to Mirza Jurat. The Judge appears to have recognised 
the rights of Jfussaraut Bahbaba as an heiress to her husband, 
for he directed Mirza Jurat to hold Government Promissory Notes 
for Rs. 20,000 on her account 

On 25th July 1885 Mirza Jurat put in a petition before the 
Judge in which he withdrew his former statement that Noorjehan 
Begum had been divorced by bis father ; and in breach of the 
Judge’s order paid over to her Rs. 10,000 out of the Rs. 20,000 
ho had been directed to hold for Mussaraut Rabbaba. Upon 
this Mussamut Azmatunnissa put in a petition alleging that 
Mirza Jurat, in making the payment of Rs. 10,000 to Noo^'ehan 
Begum, was acting fraudulently and in breach of the security 
bond ho had given, whereupon the Judge ordered him to take 
back the Rs. 10,000 from Noorjehan Begum, which he did. 
On lUh September 1885 Mirza Jurat (in collusion, it was’ 
alleged by the Advocatc-Gencral, with Noorjehan Begum) insti- 
tuted an interpleader suit against Noorjehan Begum and 
Mussamut Azmatunnissa in respect of the Rs. 20,000 in the 
Court of the Subordinate Judge of Gya. 

On 8th October 1885, Mussaraut Rabbaba put in a petition 
praying to be made a party to the interpleader suit. On 
17th November 1885 Mussamut Azmatunnissa put in a petition 
admitting Mussamut Rabbaba as widow and heiress of Mirza 
Himmat, and offering no objection to her being made a 
defendant in the interpleader suit ilirza Jurat and Noorjehan 
Begum opposed the application, and on 19th November 1885 
the Subordinate Judge dismissed the application His judgment 
was as follows : “ This is an application on behalf of one Mussamut 
Rabbaba to be made a parly to an iuterpleader suit pending in 
this Court The application is probably made as one under s. 32 
of the Civil Procedure Code ; but the suit is one of peculiar 
character i such suits are not common, and the special provisions 
made for them arc those contained in Chapter XXXIII 
of the Civil Procedure Code. Such a suit is instituted when 
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two or more rival claimants assert claims in respect of 1886 
the same thing against a stakeholder, who in such circumstances haprab^ 
institutes the suit to have the right of the different claim- Kiiakou 
ants determined Here the applicant’s right or claim is NooiuruAtj* 
not admitted by the plaintiff, and so I do not think her to be 
a necessary party to this suit If she has any right she can 
assert it in a regular suit I do not think it right to make this 
suit complicated by introducing in it parties whose rights are 
iu dispute and who asserted no claim to the plaintiff I refuse 
to admit this petition and it is accordingly rejected." Tliis is no 
doubt an unfortunate judgment, and it is difficult to understand 
what the Subordinate Judge really means. The Advocate-Qc- 
ncral urged that the Subordinate Judge meant to say that the 
provisions of s. 32 had no application to interpleader suits, and 
were not capable of application to such suits. If we were satis- 
fied that such was the Judge’s meaning, wc think we might reason- 
ably have held that ho "had failed to exercise a jurisdiction 
vested in him by law,” and might have interfered under s 022 
of the Civil Code Procedure. But wc do not think the Judge 
means to hold that s. 32 is not capable of application to inter- 
pleader suits. What wo think ho has held, and held erroneously, is 
that no person should be added as a defendant to an interpleader 
suit unless the plaintiff recognizes some right in the party who 
seeks to be added to share in the thing in respect of which the 
interpleader suit is brought This b not " failing to exercise 
a jurbdiction vested in him by law,” but simply putting an 
erroneous construction upon the provbions of an Act Wo 
are therefore constrained, reluctantly, to discharge the rule, 
but wc sliall do so without costs. Sir. O’Kincaly, in the course 
of his argument, urged that s. 32 of the Civil Procedure Co<le did 
not contemplate the addition of a parly upon his or her own motion, 
and in support of his contention he cited Buds/iu v. A7cof Fleming 
tCCo.fl), ParshatULdlr. Ilamdial(2) andBisiwsv. /?iJutM(3). 

Jn the first case the plaintiffs liadpurcha«cd acatgo of ricc.byMmpIc, 
from the defendants, who had purchased it, by Mmplp, from one 
Pcstonjec IMuljoc ; the defendants applied to hare their vondir 
(1) 1. L. R., t C»lc.. 3:5 (2) I. L. n., 2 AJl , 741. 

(3) 1. L. R., 5 Calf, e»i. 
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iBSfi added as a defendant, alleging that the question between the 
lUDBABA. plaintifTsnnd themselves was the same as between themselves and 
KiiANCM vendor. Pontifex, J., refused the application upon the ground 

««tiiat he could not say that, in the suit by the defendant against 
Nieol Fleming & Co., the plaintiff ought to have joined Pestonjee 
Eduljee as a defendant; nor could he say that the presence of 
Pestonjee Eduljee was necessary in order to enable the Court 
effectually and completely to adj»«dicate and settle the question 
involved in the suit bet\Yccn Badsha and Nicol Fleming 
and Co.” The question whether Pestonjee Ednljee might 
have been added on hh motion, though he was hanlly 
likely to make such a motion, was not considered. The 
case of Bisivaa v. Bisvns was a suit for the partition of 
joint family property, and the mortgagees of the right, title and 
intCTCst of the plaintiff applied under s 32 of the Civil Procedure 
Code to be added as parties. Wilson, J., refused tho application 
upon the ground "that he did not consider their presence necessary 
to enable tho Court effectually and completely to adjudicate npoii 
ondsottleallquostioQsinvolved in the suit.” No doubt tho learned 
Judges arc reported to have said “ that s. 32 docs not contemplate 
any application by the person proposed to be added” But no 
have the authority of the learned Judge to say that ho did not 
mean to lay down as a mattet of law that no party could be 
added to a suit upon his own application. In the case of tho 
Onental Bank Corporation v. Charriol, No 29 of 1882, 
Pigot, J, in an unreported judgment, delivered on 2oth 
January’ 1886, deals exhaustively with this point (1) He says: 
"An objection was taken preliminary to the question as to 
the propriety of making the Banque parties ; it was that s. 32 
does not expressly provide that persons not parties to the suit 
may apply underthe section, and a case of Bisivas v. Bisivas (2) was 
referred to ; if that case laid down that such an application 
could not be entertained, 1 should of course follow’ it, but I do 
not understand that this is so, aud I find that in Favassettr 
V Krupp (3), JesseljlL R, upon the application of the JJikado of 
Japan, made that sovereign n party defendant under the English 

(1) See tlic case reported on appeal, I. L. R., 12 Culc., C12. 

(2) I L. R , 5 Calc , 882. 

(3; L U,9CU Dj\., 351 
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rule corresponding to this section” (i e. order XVI, rule 13) “ and in 1880 
Khadarsaheb v Chotibibi (IJ, and Vydianadayyan v. Sita- rabbaba. 
1 -^mayyan (2) orders making persons defendants on their own i^nAsuir 
application under s 32 were affirmed A similar order was made 
hy'Ba.y\Qy,3.,'mAhmedhhQyHuhihhoyv. VuUeehhoy Gassnmbhoy 
(3), where that learned Judge refers to Campbell v. Ilohjland (4), 
where after decree in a foreclosure suit Jessel, SI. R., made the 
purchasers after decree of the mortgagee's interest parties defen- 
dants upon their application, made ex parte; and also, upon the 
same application made a purchaser of the mortgagee’s interest 
party defendant." IVc entirely agree with this judgment and 
hare no hesitation in liolding that a Court may, in tho exercise 
of its discretion, add a party to a suit upon his own application 
K. it c Rule discharged. 

Before 3fr JuiUee awl 3Ir Jueiiee Grant 
IIUKUJt CIIAND ASWAL (OECiiee-noLOSit) p. OYANEN’DRA CIIONDER 1835 
LAUIBI (Mikor) oniisaoAnoi.vABnAICUUNDEIiliAGOlII ’’ 

(.Icdomest-Debtoh).® 

Fore\yr\ Court, Decree of—LzttuUoitt>ftJterte — JnrUdieUon— Court c/ C o(k\ 

Bekar, Decree of. 

Tho Courts of DrhUli India hare no power to execute a Jccrec pissoil hy 
tlio Court of a Forei^a State. 

A (iecreo of tho Cinl Court of Coocli Debar lueios b.>en transferrcil 
for execution to the District of Itun^poro: Aef<f (bat the Coorta of Uus^pore 
liaJ no jurigilictioQ to execute the decree. 

This ^ras a proceeding in execution of a decree of the Civil 
Court of Coocli Bchar. The docrcc-holdcr had applictl for and 
ohtainod a ccrtlUcatc for the execution of thcdecrcc within the dis- 
trict of Rungpore. The certificate was sent to the ilunsiff of 
Gaibanda, who dismissed the application on the ground that the 
decree was barred by time. The Subordinate Judge concurred 
ill that order. 

• Appeal from Appellate Order No. 412 of 1843, tbi> nnler of Bibtv* 

nciiun;r<> Cliunlor Dxc, Itai Babilur, SaborJinite Ju i;;e of I:an;ri‘orc, 
datol llie 3r.l of OeliiUer 1843, *1101113; the orler of Dib>} Kriali ibai 
Cltnudlrjri, Kai Ba'iilar, MunttS of Galbaala, dated tbe S.-'J of 
Aii?uat 18Si. 

(1) I.L I!,8Rim,ClC. (S) I. L. R, B Bara., 323. 

(2) 1. Ln,SM»J,3*. (I) LlMCb Dir. ICC 
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An aj)pcal was preferred to tlie High Court. 

Baboo Durf/a JUoImn Daa for the appellaot. 

Baboo Gvija SiinJcar Mozoomdar for the respondent. 

The judgment of the Court (lIiTTEn and Grant, 33.) was 
as follows . — 

Mitter, J. — Tljis is an appeal against the deci-sions of the 
lower Courts passed in eicecution of a decree wliich was transfer- 
red from the Civil Court in Cooch Behar. 

The lower Courts have decided that the decree is baned by 
limitation, but no arc of optnioo that they had ao jurisdiction 
to execute the decree in question. There is no provision in the 
Code of Civil Procedure under which a Court iu British India 
la competent to execute a decree transferred to it by any Court 
in » Native State out of British India. 

That being so, the decree-holder, who is the appellant before 
us, has mistaken his remedy. The application for execution 
should have been dismissed on the ground that the Courts iu 
British India have no power to execute a decree passed by the 
Courts of a Foreign State 

The appeal will therefore be dismissed with costs. 

K Jr, c A2>peal dismissed. 

Before Mr. JtttUce Miller awl Mr Jutlire Grunt 
PR.VNNATH SHAtlA akd asotoer (PMmjFFs; » 3IADir[; KHUbU 
AMO oniERS (DfipewPAvrs J* 

Cundlord anJ Te/iant — Suit fer ejeefment^Cause of action — Candtonh’ title, 
J)tniitlo/~^n’>tUen etatemtnt. 

P ond i? brought a suit for ejcctnienl on tlje nIleg.itioa th.it their leo-mts 
had failed to come to a eetllement in respect of a certain Jote, and that 
a notice to quit had thereupon been ecrpcd on them The defendants (tenants) 
in their written stateinent denied the landlords' title Ihe loner Courts 
found that the^e/s belonged to the plaintiffs, and the defendants had been 
and still were in possession of the same ns tenants ; but dismissed the 
suit on the ground that the ecrvicc of notice had not been jiioied. 

Meld (on second oppeal) that, inasmuch as the cause of action must he 
baved 00 sometbiug that accrued antecedent to the suit, the denial by the 

• Appeal from Appellate Decree No 2005 of 2885 against the decree at Q. 
Q. Dey, I3s<]., Judge of Pubna and Bograh, dated the 13t!i of August 
1885, atlinning the decree of Baboo Brpin Behail Jfukherji, Jluusiff of Pubna» 
dated the 2nd of April 1885 
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<lefendanti of tlieir landlords’ title in thewntten statement would not entitle 

the plaintilTg to a decree on the ground of forfeiture. PnANKATii 

SlIAHA 

On the facts stated as above, it was contended before the »• 
High Court, on the authorities of Siiityahhama Dassee v. KHsh- Knviv. 
na Chiinder Ckatterjee (1), Ishan Ckunder Chattopadhya v. 

Shama Churn Dutt (2), and Baba v Vishvanath Joshi (3), 
that the defendants, by denying the title of the plaintiffs (appel- 
lants), had forfeited their tenancy, and proof of service of notice 
being, under the circumstances, immaterial, the plaintiffs were 
entitled to a decree. 

Baboo Ktshori Mohun liai, for the appellants. 

Baboo Jadah Chunder Seal, for the rc-spondeuts. 

The judgment of the Court (Mitter and Grant, JJ.) was 
delivered by 

Hitter, J.— This was a suit brought by the plaintiffs to recover 
possession of a piece of land which it is alleged was held by 
tho defendants as their tenants 

The plaintiffs alleged that they called upon the defendants 
to come to a settlement with thorn in respect of the said land, 
mid they say, as the defendants have refused to do so, they are 
entitled to evict them and get Uias possession. They also alleged 
that the}’ served the defendants with a notice to quit. 

The Courts below have dismissed the plaintiffs’ suit upon the 
ground that no notice to quit is proved to have been servcil ujwn 
the defendants 

It is contended before us that tho Courts below were not right 
iu disinU«-|ng tho suit upon that ground, because tho dQfond.ant.s 
in this casQ alleged that they were not the tenants of the plain- 
tiffs; nud if it were found that they were not, no notice to quit 
would ha\o boon ncces«ary. 

Wc aro of opinion that this contention is not valid. If it 
flmuld be found that the defendants were not the tenants of the 
plaintiffs the plaintiffs’ suit would be liable to bo dismifvd 
upon the ground that thes- have not cstaUbhed any cam>c of 
(1)1 L. R. C C»lc.. 65. (2) I, L. R, 10 C.!c, 41. 

(3) I. L. n., s n.’m, sja. 
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1886 action. Their cause of acdoa was that the defendants were their 
Prannath tenants ; that thej called upon the defendants to settle for the 
Shaiia lands ; that they refused to do so; that they then serred upon 

KacLu ^ notice to quit ; and that, as they have not quitted the 

land, the plaintiffs are entitled to evict them and get khas posses- 
sion, so that, if it were once found that the defendants were 
not the plaintiffs’ tenants, their plaint as framed would disclose 
no cause of action against the defendants for possession 

It was contended before us that the plaintifis might have been 
able to prove some othercause of action at the trial. But the 
answer to that is, that they would not be allowed to prove a 
cause of action different from the one set up in the plaint. 

In point of fact, no other cause of action was alleged or proved 
upon the evidence that was taken We asked the learned 
pleader, who argued the case before us, to point out any evidence 
showing that the plaintiffs were in possession otherwise than 
through the defendants as their tenants, but he admitted that 
there was no such evidence. Consequently, wo may take it 
that the plaintiffs attempted to prove the cause of action wliich 
they set up, and (hat they could not do unless it were proved 
that notice had been served upon the defendants. 

It was further contended that, although no notice was served 
upon the defendants, the plaintiffs were still entitled to a decree 
for ejectment, inasmuch as the defendants had, by their con- 
duct in denying in their written statement the plaintiffs’ title, 
forfeited their tenant right 

We are of opinion that this contention also is not vah'd. The 
plaintiffs’ cause of action must be based on something that accrued 
antecedent to the suit. The fact that the defendants in their 
written statement denied their tenancy under the plaintiffs 
would not give the plaintiflfe a cause of action upon which to 
found their suit. 

The learned Vakil for the appellant referred us to three cases 
in support of his contention. The first is SiUtyahhama Dassce v. 
Krishna Chunuer Cbattetyee ( 1 ). The cause of action in that case 
was, that the defendant, the tenant, had denied the landlord’s 
title before the institution of the suit, and the Uunsiff, upon the 
evidence adduced in that case, found that to be the case, and this 
(1) I. L. K, C Cilc, 53. 
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Court, in confirming the ilunsifTs dc<asion, held that this denial I88f> 
of the landlord’s title gave tho landlord a right to evict the rfiAKSATH 
tenant It is tnio that tho Judges who decided that case also 

refer to the further denial of the plaintiffs, the landlord’s, title Madiio 
. , . , . Knofco. 

contained in the written statement, but that was done merely 

with the view of showing that the conduct of the defendant had 
been throughout such that tho Court could not take an eciuitablc 
view of the case and interfere to prevent the forfeiture which he 
liad incurred by denying his landlords title from taking effect. 

Tho next case is lahan, Ckunder Chatlopadhya v. Shatna 
Chtirn Dntt (1). There, the denial was by one of four defendants, 
and the learned Chief Justice, in de!i%-cring judgment, held that 
tho denial by that one defendant was made on behalf of all, and 
that it therefore gave tho plaintiff, the landlord, a right to bring 
a suit, upon tliat denial, against them all. The last is liaba v. 

/os/ti (2', but that case docs not touch the point now 
before us, which is, nhether the denial of a landlord’s title by 
way of defence to an action of ejectment works a forfeiture. 

That case was decided upon the ground that, ns the defendant 
had sot up a permanent title, and had failed to prove it, tho 
landlord was entitled to recover possession. No question of tho 
defendant (tho tenant) having forfeited his right in the tenure by 
denying the landlord’s title in las written statement was raised or 
decided in that case. 

\Vc are, therefore, of opinion that these cases do not siqqiort 
the contention of the learned Vakil. 

Tlic appeal will be dismu^sed with costs 

K M c, ApixalithmUsnl. 

(n T 1. R. 10 C«»c.. 'll, 

(l!) J L It, 8 n.»m, ‘iJS 
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Bfjoit J/r. Jmiict fitter and Zlr. Jutliee Giant. 
ADIRUNNISSA KHATOON (PExmovcii) v KOMUUUNNISSA KIIATOON 

AND OTBEKS (OrrOSlTE PARTIES) ® 

Alipeal — Ciiil I*rocedute Code, $g 32 and 588, cl. 2 — Order r^eelinff appli- 
cation to be made a pat hj. 

Ao order rcjecJiDg «n Application under a 32 of the Civil Procedure Code 
to be inaJe a party to a soit ia not appealable under cl 2, b. 588. 

AuiifUNNissA Khatoon made aa application to the Subordi- 
nate Jud^e of Pubna that she might be added as a party to a suit 
pending in the Court The petitioner represented that the sub- 
ject-matter of the suit related to the estate of her deceased father, 
Fahnildin Ahmed, and she, bein^ an heiress under the Maho- 
medan law, was a necessary party 

The Subordinate Judge passed the following order rejecting 
the application* “Unless I go into the merits of the case I 
cannot make the applicant a co-defendant against the ivill of 
the plaintiffs. As yet it does not clearly appear whether or not 
the petitioner is a necessary paity in order to enable the Court 
to adjudicate more completely and effectually on the questions 
involved in this case” 

The petitioner appealed to the High Court. 

Sir. Sonnatul (with him ilouJac Mohammed Yiisuf) for the 
appellants, referred to Oku-nram v. Raj Ooomar (1). Although 
cl 2, s. 588 mentions only the striking out or adcliug the name 
of a plaintiff or defendant, it has been held that an order made 
under s 32 refusing to make au applicant a party to a suit is 
appealable. 

Mr. Bonnerjee (with him Mr Gasper and Hr. O'A’Vneafy) for 
the respondents, were not called upon. 

The judgment of the Court (Mitter, and Grant, JJ.) was 
<leh\eied by 

Miti*er, J. — We are of opinion that there is no appeal in 
tills case All orders made under s. 32 of the Code of Civil 

® Appeal from Onler No. 7 of 1880, against tbe order of C.sboo Nilmani 
D.ihj Subordinate Judgeof Fuboa, dated tho 5th of October 1885. 

(.1) All W. Nolcs 55, Drougbton's Notes of Case®, (121. 
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Procedure are not appealable b)' the 2nd clause of s. 588, but 188G 

only orders striking out or adding the name of any person as ABinoxxissi 

plaintiff or defendant As the order against which this appeal 

has been preferred does not come within the purview of this 

clause, WQ think there is no appeal. The appeal is rejected with Kiiatoo.s*. 

costs 

K. 51 . c. Appeal dismissed. 


Before Juitke Mitltr and Mr. Justice GianI 
SUARAT SUNDARI DADIA (Defespast) v RIIORO PEKSIIAD KUAX 
CUOIVDIIUUI (Minor) by ms jiotoer ItAil SOKHl DADIA 
AND another (Plaintiffs)* 

LimUdUon Jel, 1877, Art 144— ^anfar, Di^potsttsion if — j'Mtotion 
— Ztmtndur, Suit by. 

Po^sc'^ion taken liy a tresfas^er «l«nng the currency of nn IJiira lei«o 
(loci not become adverse to the zemiR'Iar (lessor) until upon tlie cipirntJon 
of the term, aad a suit for poneiiion may be brought williiu 13 ye-irs of llist 
date under the prov iiioni of Art 144 of the Limitation Act 
Jintbna Gobir'f^ Dbur v J7afi rAufU ^Aui* (1) followed 

Tins suit which was one for recovciy of po?sce«ioii of on 
8 anna share of two mouzahs, was instituted on the 5tli Aiighran 
129lB.S.(19th Novcmbcrl884) It was alleged that the plaintifTs 
prcdcccs«or3 in title had granted on ijara of the property to 
One Mr. Brodic, who remained in possession till 1285 BS, (1878) 
the end of the term of his lease, and that ever since tlic month of 
Joistol2SGBS (May — June 1879) the plaintiff had been wrong- 
fully kept out of the land The defendant, among other thing#, 

jilcadcd that she lia\ing been in exclusive possession of the land 
piiicc the month of Joisto 127C B.S., (May — Juno 1&C9) the 
plaintifTs claim, if any, was barred by lapse of time. 

The Subonliiiito Judge decreed the suit, and held upon the 
authorities of Krishna Golind Phttr v. J/ari Chum Dhur(\) 
and iToomr.s/t CAidldrr Goajdo v. JtaJ Kantin /I’oy (2;, that 
• .kppcil from .^piwIlAte Pi-cr.-e No 2275 of I8S5, ih« drrrr« of 

5I\H>«a-iasli. vlilrdibt l-.'n,r Aojuti l?.:, 
iffiniicg tJie di'cri'p of lUt'io lUj' air* Cooasr It «<■, {■..K-rliaif Jl J -c ^{ 
ttisl di»tric1, ditrl iJic 3'llb ef Alirrh 15s5. 

(1) i.L i:.9Cdr,?::. 


(2) loiv.i:, ir. 
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ISSG although the plaintiff's ijardar had been dispossessed by the 
SnABAT . defendant in 1278BS, (1871) the limitation as against the plaintifT 
vrould not begin to run until upon the expiration of the iyam 
liBOBo judge confirmed the decree. 

The defendant appealed to the High Court. 

Baboo Srinath Das and Baboo Ktshon Lull Sircar for the 
appellant. 

Baboo Molicsl. Ghtindcr Gltoivdltry and Baboo GU'ija Sunkar 
ilocumdar for the respondent 

The judgment the Court (Mitter and Grant, JJ.) was 
delirered by 

Mitter, J. — The plaintiff seeks to rccorer possession of an 
8-anna share of two mouzuhs, alleging that the said share appertains 
to his zecaindari No. 6100, and that the defendant, who is tho 
OBTicr of the other 8 annas, is in wrongful possession of the whole* 
He further alleges that his zemindari was let out in ijaia} 
that the ijara lease terminated in the year iSSS ; and that on 
the termination of that lease he was dispossessed from the 
disputed land in the beginDingof 3286. 

The defendant denied (he plaintiff’s allegation that ho was dis- 
possessed in 1280, and alleged that these two mouzahs consti- 
tuted the holding of one Goluck in the defendant's zomindari, 
and that in execution of a rent decree this tenure was sold and 
purchased by him, the derendant, in the year 1276. He therefore 
contended that the plaintiff's suit was barred by limitation, and 
that he was entitled to retain possession of the si.xtecn annas 
of the lands of these two mouzahs. 

The lower Courts decreed the plaintiff's claim. They found that 
the 8 annas share of the two mouzahs appertains to the plain- 
tiff’s zemindiri No. 6100, but they uere of opinion that the 
disj)osse$siou of the plaintiff’s ijardar took place In the year 1278, 
when the plaintiff's zemindari was jn yam to ilr. Brodie, 
and that the i^am terminated in the year 1285. They accord- 
iiigij decreed tho suit, holding that, as it was brought within 
twehc ^cars of the termination of that ■i/nm, at which period 
the plaiutifT!! cause of action accrued, it was not barred. 
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It is contended before us that this decision is erroneous in law; 1886 
that the cause of action in this ease accrued to the plaintiff siiarat 
when possession was taken by the defendant in the year 1278, 
and that as the present suit was not brought within twelve years 
of that date it was barred by limitation. It was contended, Tershad 
on the other hand, that the dispossession of the ijardar was not cuo^vmitrni 
the dispossession of the zemindar. 

Various rulings of this Court have been cited before us. It 
appears that there is a conflict of decisions in this Court on this 
point. The latest ruling — Krishna Gohind J)hur v. Ilari Churn 
Dhtir (1) — is in favor of the view taken by the lower Courts, 

It follows an earlier ruling — TToomes/t Chunder Goopto v. JZo; 

Karain Roy (2). Having considered these and the other cases 
to which we w’cro referred, we arc of opinion that the view taken 
by the lower Courts on this point is correct For the reasons 
given in KrUhna Gohind Dhur v i/nri Chum Dhur (1) wo arc 
of opinion that the present ease is governed by Art. 144 of the 
Ijimitation Act, and that as the adi'cr.sc possession of the defen- 
dant against the plaintiff commenced only on the termination of the 
ijnra lease, within twch c years of the suit, the suit is not barred. 

Another point has been raised before us, that the plaintiff 
was not at any rate entitled to hhas possession. 

I was under the impression when the case was hewg argued 
that the defendant set uj) a tenancy under both zemindaris: but 
even if it were so, the lower Courts would have been right in 
decreeing the suit, because it was not proved that the tenure 
was transferable. But Baboo Srinalh Dxs, who appears for the 
appellant, informs us that the defendant alleged that the tenure 
\Mi.s held under iho defendant’s zemindari only. In that view 
the question of traiisfenability docs not nri'^c. The 8 annas share 
of tlic disputed land being fimml to bo part and parcel of the 
remind iri, and tbc claim not being lurrcJby Umitatton, Ibcrcis 
no dofcuce to the suit. 

The lower Courts were lbcref.>rc right in owanliiig a di.-crec 
ill f.i\or of the plaintiff We dismiss the apjv'al with costs. 

K. >1 C. tlismisvfd. 

(II I 1. 

r-’) low. u, i:.. 
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FULL BENCH. 

Before So ir. C. Pethtram, Kwght, Chief Justice, Mr. Justice Miller, Mr, 
Justice Prtniep, Mr.Juitiee fTtlson, a<td Mr. Justice O'Emealy. 

BANI MADUUn MITTEIl (Plaintiff) v. MATUNGINI DASSI and 
OTHERS (Dcfendants.) 

KALI SHUNKAR DASS (Plaintiff) v. GOPAL CIIUXDER DUTT 
(Defendant )* 

Limitation Act {Xr of 1611), s. 12, Sck If, Art l!j2—Eerlusion of tme 
letioeen dehoti-y of judoment and signing dtcrte—Cioil Procedure Code, 
t^Act X/r 0/1882), 4 205. 

Wlierc a suitor 14 unablo to obtain A copy of a deciec from which he de- 
sires to appeal, by reason of the decree bciog uoslgnecl, lie IS enlitled under 
8 12 of the Limitation Act to deduct tUo time between the delivery of the 
judgment aud that of the signing of the decree in coniputlog the time 
taken In presenting his appeal. 

The question raised in these two appeals was, ■whether or no 
they were filed within time The cases camo on for hearing 
before ilitter and Maepherson, JJ, who, considering that the caso 
of In re Ckoicdhry Mohendro Karain Roy (1 ) conflicted to some 
extent with the case of Ranify v. Broughton (2), referred the 
question to a Full Bench 

With reference to the points raised the following facts are 
material : — 

In Special Appeal No. 20G5 of J88i fho date of the Munsilfs 
judgment was the 17th July 1883. 

Tlie date on which tJie original decree was signed ivas the 
23rd July 1883. 

The date on which the application for copy of the decree was 
made was the 3rd August 1883. 

The date on which the copy of the decree was ready for 
delivery was the llth August 1883. 

“ Full Bench on Special Appeals Nos 2005 of 1884 and 534 of 1885 from the 
dtcisions of the Judge of Zillah 24-Pergunnah«, dated respectively 22nd July 
1884 ami 2Gth of February 1885, affirnimg the decrDCirespcctlvely of tho Fust 
MimsilTof DarasctandtheThird Munsiffof Alipur, elated respectively the 
Z7(li JiiJ> 1683 and 27tli February t$9d 

(1) 18 W R,612 (2) I. L. fl, 10 Calc, G52 
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The tijxto oil hich the appeal was filed was the 30th August 

1883 mPdhuu 

In Special Appeal No SSi of 1886 the date of the Munsiffs .MlTTElt 
judgment nas the 27th February 1884. SUtdn'gim 

Tho date of application for a copy of tho decree was made on Uassi. 
the 20th February 1884. 

The date on which the original decree was signed was the 
4th March 1884. 

The date on which the copy was ready and delivered was the 
7th March 1884. 

Tho date on which the appeal was filed was the 7th April 
1884, the Gth April being a Sunday. 

Baboo Bhohani Charan, Buit for tho appellant in Special 
Appeal No. 20G5. — Tho question is what is the meaning of tho 
words " tune requisite forobtainingacopy”ins.l2 of the Limitation 
Act. As to this see Ckowdkry Mvhendro lYdram Boy, In re (1) 
where the time between the dale on which judgment was pro- 
nounced and tiiat on which the decree was signed was allowed ; that 
decision was under Act VIII of 1859, s. 333. Subsequent provisions 
for tho limitation of appeals have been re-enacted in tho 
Limitation Acts, which contain words to tho same cfTect as tlioso 
in s. 333. If the Legislature had not approved of Phear, J.’s 
decision in Cho\i\lhry Mohendi'o Karnin Boy's case some 
altcratioii would have been made. Article 152 of the Limitation 
Act of 1877 declares that limitation shall run “from 
the d.ito of the decree appealed against,” but nov\hcrc in 
that Act is tho date of the decree defined to bo the date on 
which tho decree comes into existence. I submit the " date of 
the decree’' in Article 152 means the date on which the decree wa.s 
actually prepared and signed 

IJ.ib'Vi Guru Buiifrjef (with him Baboo Aubtnnsh 

Chuiulfr B<inerj(f) (or the rc«j>ondcnt — Section 205 of Act XIV 
of 1SS2 defines “ tho date of the decree.’* The language of 
s. 12 of tho Linnt.ation Act of 1877 supports my contention 
that time runs from the date of the judgment — t'e Burney 
\ llrouylfon (2) Article 152 of tho Limitalioa Act mu«t Ik* read 
t<» s 205 of the Ci.'Je. 

(l) t«! W. I5.M2. {>‘1 
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1886 Baboo Divarlca Nath Chuckerbiiity for tbc appellant in special 
appeal 534. 

plADUCB 

Hitter Baboo Jogcndro Chunder Ohose for the respondent. 
matdngini The opinion of the Full Bench was delivered by 

DAS9I. ^ ^ 

Petheraji, C.J. — The reference in these two cases involves the 
question of the construction of s 12 of the Limitation Act read 
along with Article 162 of the second schedule of the same Act. 

Article 152 limits the time for an appeal under the Code of 
Civil Procedure to the District Judge to 30 days from the date 
of the decree or order appealed against ; and the question is. 
from what date is this period to be computed ? 

The first question is, what is the date of the decree, and for 
the purpose of ascertaining that, it is necesisaiy to look at 
s 205 of the Code of Civil Procedure. By that section it is provid- 
ed that a" decree shall bear date the day on whicli the judgment 
was pronounced, and when tbo Judge has satisfied himself that 
the decree has been drawn up in accordance with the judgment, 
he shall sign the decree," so that whatever may bo the day on 
w’hich the actual signature is made, the date of the decree, for 
all purposes, is to be the date on which the judgment ^Yas 
pronounced 

Bearing that in mind, and also bearing in mind that under 
s. 541 of the Code of Civil Procedure, it is necessary that 
the Memoranduoi of Appeal shall he accompanied with n copy 
of the decree, it would be unfair to compute the period of limi- 
tation, in all cases, from tbc date on which the judgment was 
delivered, because it is obvious that things may intervene so as 
to prevent the decree being signed until after the expiration of 
the whole period of 30 days allowed for preferring the appeal, 
and so the appeal may be rendered impossible without any fault 
of the parties; and therefore s. 12 of the Act provides that 
in computing this period of 30 days, the time requisite for obtain- 
ing a copy of the decree appealed against shall be excluded ; 
and the question really in this case is, what is the meaning of 
these words. 

The facts arc (taking Special Appeal No. 2065 first) that 
the judgment was pronounced on the 17th July 1833, and 
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conscquonlly that is to be taken as the date of the decree. The issc 
decree was not in fact signed until the 23rd July, so that until banT" 
that day the appellant could not have obtained the necessary 
materials, the copy of the decree, to enable him to appeal. Ho »• 

11. , UATDhOn 

applied for a copy on the 3rd August and obtained it on the Dassi. 

11th idem, so that he is under s. 12 of the Limitation Act 
entitled to have these days excluded in computing the time 
taken in presenting his appeal. The appeal was presented on 
30th August, and the period of limitation prescribed — thirty 
days from the date of the decree — is exceeded ei cn after cxclud* 
ing eight days from the 3rd to llth August (if it is calculated 
from the date of the decree itself). But in onr opinion the fact 
that the decree was not in existence, that is signed by the 
particular Judge, and could not therefore be copied until 23rd 
July, that is, six days after the date that it bears, entitles the 
appellant to ask us to deduct thoso six days in addition to the 
eight days, and thus to hold that under s IS the appeal 
has been presented within the prescribed period. 

In this case, the appellant obtained a copy of the decree (having 
made Ills application earlier) on (he IKh August 18S3, aud he 
filed the appeal on the 30tli idem, and was therefore well within 
time. 

As to the other ease, the law of course is the same ; and at 
first sight it looks as if the appeal were beyond time, but, on 
examining the facts, it appears that the last day of the period of 
limitation was a Sunday, and therefore the lime was extended 
to Holiday, the 7th of April ; consequently in this ease also tho 
qiiostJoDs must be nnsivcred in the afitruiative, and tho appeal 
must be taken to ba>c been filed in time. 

Mirrm, J.— The judgment therefore of the lower Appollato 
Court in these ca'cs will be reversed, and tlio eases will bo 
remanded to that Court to hear the appeals on the merits. 

T. A. r. 
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CRIMIIfAL REFERENCE. 

Bf/oit .T/r, Jvttiee Pittol cnH Hr. Jusiicf 3!acpherson. 

In THE MATTER OP THE CORPORATION OP THE TOWN OP CALCUITA 
r. 3IATOO BBWAII AND oruEKs.® 

Jlentj. Jet IV of 1876, a 248 — Convietion for Ketping animals icilhoul 

license — Continuing offence belieeen date of summons and date of conmetion 

Set-end proSteuUcn for same offence on different date. 

Under s 248 of Ben^l Act IV of 1876, ft rndJemnD, wboljag been con- 
ricted and fined for keeping an animal M^thout a licence, cannot again be 
prosecuted for the continuance of the eainc offence before conviction, noi 
can lie be eeparately prosecuted for the same offence for each day the offence 
is continued as a separate and distinct offence under that section before 
eoariction. 

In a Bummona taken outon thc27thMarch against a milkman for an offence 
under b. 248, Bengal Act IV of 1876, theoffence i\-as stoted to have been com- 
mitted on the IGtb March , the ease was fixed for the 8th April, when the 
defendant was convicted and fined by the Magistrate. Another suminons 
had been taken out against him on the same day {27tli March} for a similar 
offence stated to bavebcco committed on the 25th March ; .^eld, that bo 
could not be convicted on the second charge 

The facts stated in the reference were as follows 

The defendants who arc milkroou were prosecuted under a 
summons taken out by Mr. Rebeiro, overseer, on the part of the 
Corporation of Calcutta on the 27th March last, under s 248 of 
Beng. Act IV of 1876. The application stated that tho offence 
was committed ou IGth March, and the case was fixed for hearing 
on the 8th April, when it came on for hearing before tho Presidency 
Magistrate who convicted them and fined them Rs. 8, Rs. 12 and 
Rs. 15 respectively. 

Prior to the trial of this case a summons was also taken out 
against them on the same date, i e., 27th March, by Mr George, 
inspector, on the part of the Corporation, under the same section. 

The application stated that the offence was committed on 25th 
March, and the case was fixed for hearing on 10th April. When 
tho case came on for trial before the Honorary Jlagistratc, he 

* Crimioal Refcrcnco No 2 of 1836 hn been referred to by Biboo 
Aiishootosh Dliiir, one of the Juiticcs of the Pence for the Corporation of the 
Ton Q u£ Calcutta, dated the IGtb April 18SG. 
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entertained doubt as to whether the defendants could be tiicd 
on the second summons taken out against (hem, pending the first ' 
summons and before its disposal. It was contended on behalf of 
the Corporation that there were tno distinct offences, one com- ^ 
mitted on the l6th llarch and the other on the 25th, and that 
the conviction on the first summons w'as no bar to the trial of 
the defendants under the second summons The Honorary 
Magistrate, however, was of opinion that s. 248 contemplated one 
substantive offcnco for keeping animals without license, and the 
fine not exceeding Rs 100 covered the offence committed up 
to the date of conviction, and that the defendants could not bo 
prosecuted for the same ofTence committed between the date of 
tho first summons and the conviction on it , but at the request 
of the Corporation he referred for the opinion of the High Court 
the following questions • — 

1. Whether, under s. 248 of Bong. Act IVof 187C, a milk* 
man who keeps any QUimal without such license ns is mentioned 
therein, and who lias been convicted and fined under that section 
by tho Magistrate, can again be prosecuted for the continuance of 
the same offence before the date of such conviction. 

2. Whether, under s. 248 of Bcng Act IV of 187C, a milk- 
man who keeps any animal without such license as is mentioned 
therein, can bj separately prosecuted for the same olTcnco for each 
day the ofTeiice is continued, as n separate and distinct offence 
under that section before conviction 

Tlic pirlies were not represented on the hearing of the reference 
by the High Court. 

The opinion of the Court (PiooT am! M.scrnEn'=;oN’, JJ.) was 
as follows — 

Wo are «'f opmion lh.at both questions should bo answered in 
(he negative. Tiio section contemplates one offence and one prcwi- 
culion, a CT-invictirtn U]xm which is to involvu a liability to fiao 
not exceeding IK 100 and to a further fine n«jt exceeding IK 20 
for each d.iv during which tlie offence is omtiuuod. 

In Hariytt v (1) the oflVace was Uje keep- 

ing a lio'ivc for public dancing, ire. without a lieenv-, and the 
M-aion imda which the j>r\>V'eutija was in«tituU«J irovidvJ that 
(1) LB SC. 
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" every person keeping soeh house, &c., ivithout such license as 
aforesaid, shall forfeit the sum of £100 to such person as will 
sue for the same.” Two actions were brought under the Act by 
common informers, each to recover a penalty of £100. A verdict 
was taken in the first, and in the second, Wills, J., held that the 
penal powers of the Act were exhausted by the recovery of one 
penalty : the full Court concurred in this view, Bovill, C.J., 
saying that, if the Legislature had intended that there should be 
more than one penalty, that intention would no doubt have been 
expressed iu clear and unequivocal terms. That case was referred 
to in MUnes v. Bale (I), where the distinction is pointed 
out between pses where a penalty is imposed in respect of 
a complex and continuous act, and those where it is imposed 
iu respect of a simple uncomplicated offence which is complete. 

In this case, the keeping of animals without a license is, os in 
thecaso of Garrett v. Mes'senger, the keeping o house of enter* 
tainmont without a license was, a comprehensive offence to he 
proved by many acts, all of which constitute only one offence 
for which only one penalty is recoverable— that penalty being a 
fine not exceeding Rs. 100, and such further fine as may he im- 
posed; those of the acts done which aro committed after sum- 
mons and before conviction must be treated as part of it. 

Wc therefore answer both questions submitted to us by the 
Magistrate iuthe negative, 
j. V. w. 

CRIMINAL REVISION. 

Se/OTt Zir. Justifelforn$ and J/r Justice MaciJterson, 

In the uatteb of the petition of BA3I DAS UAGUI and anothee.* 
Judgment— Form andeonlenlsof judgment — Ci-ininat appealto MagUtratt— 
Criminal Proetdure Code, 1882, ss. 3G7, 424. 

A filagisfratp, after tcariog ao appeal from tLo Deputy Wagistriife, garo tlio 
following judgment : “ I aeo ao reason to distrust the finding of tljo lower 

* Crimmal Revision No 192 o£ 1886, against tbo order passed l.y A. 
Roruati, Esf] , Magistrate of Oogru, dated tho 24th of Jiarcli 188C, modi* 
f^ingthe order passed by A. C Chaterji, Esq, Deputy ATagHtratc of 
Dogra, dated the lOCh of March 1886 

(1) L. It , 10 0. I*., 595 and 597. 
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Court. The sentence passed however appCArs harsh. I reduce the term of 
imprisonment to fifteen days. The fines and terms of imprisonincnt in 
default will stand." Held, following the decision in Kumruddm Dai v. 
Snnalon Mandat (1) that It was not a judgment within the meaning of 
ss 3C7 and 424 of the Criminal Procedure Code. 

This case merely followed the decision in Kamruddin Dai 
V. Sonaton Mandal (1), holding on the authority of that case 
thatthe judgment given by the Magistrate was not a judgment 
in accordance with ss. 367 and 424 of the Code. The Court 
ordered the judgment to be set aside and directed that the 
appeal should be reheard. 

"Baboo lewar Chandra Ghahrahati for petitioners. 

Baboo Darga Mohan Da% for opposite party. 

j. V, w. 


APPELLATE CIVIL. 

JJf/ort ih'. JutUft SJcDontU and Mr. Jutttee Bieertty. 

0, STEEL & CO. (UecfiEB.tioLOBRS) o ICnClUMOYI CIIOWDIIRAIN and 

ASQXUTR (JoPOJIBVr'DBWORS)* 

Afiifal—Oritr iLtfinj tx*eulhn of Deerte—Ciett Procedart Code, 18S2, 
t$. 2, 213, iU-^Deerre. 

An order under r 213 of the Coil Proccilaro C<xle aUjing execution of a 
dccn’O determines a fiucglion relating to tlio execution of tho decree within 
tho meaning of a. 241, and ii therefore a decree within the meaning of t. 2 : 
nn appeal therefore lies from such ordir. 

I*J proceedings in execution of a decree the judgment-debtors 
npplioil for atny of execution on giving security, on tho ground that 
they had, iu the same Court in which the execution proctvvlings 
voro hciiig earried on, hrought a saltngainst the dccreo-holdcrs fir 
prts«ession and mesne profits of the land in connection with the 
suit in which the decree uud'’r execution had been obLaitiftl The 
SuU''nhmto Judge inado an order on the application that the 
rxocntion procovHlings should lx* ftaxed, but as the dsr the 

V App<>»l fr”n Orirr S* 3*1 cf agalait tb- orlcrcf DaV.>} Haa 
C«.vani»r l'»l nnwdliiiM, Fjtvni nttr Jnlgt cf iL» Jr} rf 

S< r 1 


Til 


18S6 


In thf. 
JUTTKR 
OP THC 
Petitios of 
Ram Das 
Maori. 


Ma'fK I*. 


[V 1 I. n. U C»l , 11“ 
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1685 application was filed was the very da^’ fixed for the execution 
0 Stecl sale, aud the decree-holder had been put to considciablc cost in 
enforcing the decree, the Subordinate Judge ordered the jiidg- 
meut-debtor to pay Its. 300 inpartratisfaction, as well as to gi\c 
niiBAiN. security for payment of the remaining amount. 

From this order the decree-holders appealed, and a preli- 
minary objection w’as taken that no appeal lay. 

Mr. Adlin for the appellants. 

Baboo Joge&h GkxiixdtxL Roy forthc respondents. 

The judgment of the Court (McDonell and Beverley, JJ.) 
was as follows . — 

This is an appeal against an order passed under s 243 of the Ci^ii 
Procedure Code A preliminary objection has been taken tliat 
no appeal will lie against an order made under that section, and 
we have been referred to a decision to that effect in I^ihal 
Chand v. Ranxeshafi Dassee (Ij. IVe are not disposed to follow 
that decision, partly because wc think that, under the definition 
of decree ins. 2 of the Civil Procedure Code, the order made under 
B 243 did determine a question mentioned or referred to ins 244 
fic., a question relating to the execution of the decree, that is 
to say, the order deternnned the question whether the decree 
should bo executed or whether execution should be stayed. In 
suppoit of this view we fiud several reported decisions — /fneio- 
vxohi-ney Dassee r. Rama Chum Nag Choivdh'y (2J, Luchmeepixt 
Singh v Sitanatk Doss (Z), a.Tad Ghazidin y. Fakir Balsh (4). 
Wc are also airare of other decisions to the same effect which 
have not been reported On the other hand, the case to which 
we have been referred is, so far as we are aware, tlio only one 
to the opposite effect, and the reasons given therein do not 
altogether commend themselves to us. Then, on the merits, it 
appears that the decree in this case was on account of costs 
which were decreed to the appellants in consequence of tho 
respondent’s failure in a previous suit in respect of the same 
matter. The respondent was allowed liberty to bring a fresh 
suit, and the costs of the previous proceedings were given against 
(1) I. L. r., 9 Calc, 214. (3) I. L. R , 8 Cnic , 477. 

(-2) I. L. R , 7 Calc , 73J. (4) I. L. R , 7 All , 73. 
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him. But apparently by some oversight it was not made a issfi 
condition, as it usually is in such cases, that payment of tiic o. hxn.L 
costs should bo a condition precedent to the institution of the 
fresh suit. iVe think, however, that this was a case in which 
it was incumbent upon the Court to see that the costs were nnuAiS. 
paid within a reasonable time, and not a case in which further 
time should be given merely because a fresh suit has been 
instituted We, therefore, set aside the order of the lower 
Court slaying the execution proceedings, and direct that these 
proceedings do proceed. The appellants will be entitled to their 
costs in this Court 

j. V. iv. Appeal allowed. 


Dffore Mr.JutUce Milter and Mi.Juttiee Agnere. 

miODANl MAIITO (rLAiHTirP) v-SlIIDNATU TARA (Dbpbsdakt.)* 

Ite'jittraUon Act {XX r>f \6CC), $• 17, cl 4—Zur-i-peihgi lease— ‘^Ltatei net _ 

ezeetdinj ose gear," ittan\ngt>f. 

I/Mscs wliicli vk«re creinplttl from thv opvraimn «f n. 17, cl Act XX of 
I8CC, wero IcMC* ttie term of wliicli «*80oe yosr cortaio. 

Where * Joaso aas granfe! foronc year, huls\ith a stiptilalion 

tint nnles* the loin were repil I within tint time it ahoitM cootiniio in 
force, held, tint *uch a Imso came within tho notiN of * 17, cl. 4. Act XX of 
IftQi*,, lease's of Immovahle prop-rty for any term cicce^bn^ one y cir” of 
which rosistiatioa wascompuUory. 

This was a suit for arrears of rent The plaintiff based his 
claim upon an unregistered znr-i-}x<<hgi Ipa^^j which, (hough 
it purported to be forthetcrmofoncjcar,containednFti]mla- 
tion that the loose should remain in force until the loan «xs 
repaid. Both the lower Courts ngrecd in holding that th«* ih-'ij. 
ment was one of which n-gblration was iiccesv.nr} mider k I7. cl 4, 

Act XX of ISGC, and tx-fu^otl to admit it in evidence. 

On appeal to tho High C^jurt it was oj«tciidi.Hl that Ih- l..'v 
did not rtspurc to be rrg5«iered. 

• Aj'i'fd from Ai'i><!l«t« Prcirv No |ss', i',, <«, , 

M 'ulup M»lmr.f«t Nirt.l !!.».. in, .«-l. .« twiv , . 

fill of An.Ttol rfW'> r? tl.r r f |I.f ^ ^ 

» f n.Kj-mh, a.tci ihf i»i if tr I**!! 
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Baboo Rajendra Ifath Bose for the appellants. 

Baboo Bivarka Nath Ghuckerbutty for the respondent 

The judgment of the Court (Mitteb and Agnew, JJ.) ivas 
as follows : — 

The question raised in this case is whether the sur-i-peshgi 
lease upon which the plaintifT relied is a lease w’hich required 
registration. It was executed in September 186C. The Regis- 
tration Act then in force was Act XX of 18C6. Section 17 
says: “Instruments next hereinafter mentioned will be regis- 
tered.” And the ith clause is to thiseffect: “ Leases of iramove- 
able property for any term exceeding one year,” The question 
before us is, whether the lease in this case was for any 
t3rm exceeding one year. The lease was a zur-i-peshgi lease 
granted on the advance of a loan, and it is stipulated therein 
that it was in the first place to remain in force for one year ; 
but then it goes on to provide that if the loan is not 
repaid it ivill continue in force; and the question there- 
fore for our consideration is, whether a lease of this description 
comes ivithin the words “leases of immoveable property for any 
term exceeding one year.” Wo think it does. It appears to 
us that the leases which were intended to ho excluded from 
this 4th clause were leases the term of which was one year 
certain. In this case the condition was that if the sur-i- 
peshgi money was not repaid the lease was to continue in 
force until the money was repaid, and therefore the term might 
exceed one year. The lease might, in fact, be in force for many 
years. So long as the money is not repaid it would not come 
to an end. 

We think, therefore, that the Subordinate Judge was right in 
holding that the lease upon which the plaintiff relies required 
registration under Act XX of 1866. 

We dismiss this appeal with costs. 


K. M. c. 


Appeal dismissed. 
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BefoTt Hr. Juttift Trtvtiyan. 

CARRISON (PLAi>mFr) v. RODRIGUES akd orneES (Defesdasts.)® 
Compromite — Compromise made nolwithstandtny diisent of client — Counsel's 
poteers to eompiomiie — Consent decree set aside. 

Where Counsel, after eoDsuUmg with hia attorney and client as to the 
advisibility of compromising a cose, and after receiring instructions from 
the attorney ‘'to do the best ho could for Ida client,” compromised the case, 
notwithstanding tho express prohibition of the client ; and the client before 
the consent decree was dran n up notiGcd her dissent to the other side : 
Held that the consent decree must be set aside. 

This was an an application to set aside a compromise. 

The suit, which was one for the construction of a mil and 
for certain other relief, was, after the first day’s hearing on which 
one issue was disposed of. and after an adjournment of two 
weeks, compromised, and a decree passed in accordance with 
such compromise, both sides being represented by counsel. 

On the day following the compromise the plaintiff's attorney 
wrote to the Registrar of the Court desiring him not to draw up 
the decrce,as the plaintiff dissented from the compromise, and five 
days later, but at a time when no decree was drawn up, direct 
notice, was given to the defendant’s attorney of the plaintiff's 
dissent. 

The affidavit filed by the plaintiff in support of her application 
stated the following facta, omitting matters wiiich arc immaterial 
to this report : — 

That on the second day’s hearing, on (he 11th Jlarch, the 
defendant’s attorney suggested certain terms of settlement to 
plaintiff's counsel, to which terms the plaintiff declined to agree, 
expressing her intention to fight out the case ; that on the 30th 
March the case appeared in the peremptory board, ond was called 
on for hearing, when it was suggested by defendant’s counsel that 
the learned Judge presiding might possibly assist at effbetinga com* 
promise; that the learned Judge and counsel on both sides retired 
to the Judge’s room, and discussed certain terms of settlement • 
® Ori^iasl Cii il Soil Xo. S9I cf 1855. 
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that on the termination of their consultation, the plaintiff’s 
counsel strenuously advised the plaintiff to settle the case ; that 
the plaintiff protested against certain of the terms, and that the 
plaintiff’s attorney shortly after joined the consultation, and sided 
with his counsel in ondeaTourin^ to get the plaintiff to consent to 
the compromise ; that the plaintiff, howev'er, refused to consent, 
and that on the attorney instructing counsel “to do his best 
for the plaintiff,” the plaintiff again explained to her counsel 
that she refused to compromise ; that after this consultation 
counsel went back to the private room of the learned Judge, 
and, after some consultation, the learned Judge and counsel 
returned to Court, when a ^^^iltcn paper was handed up to the 
Court, ^vhich purported to compromise the case, the plaintiff 
however not having scon the paper or having had it explained to 
her; and that an order was made in terms of the settlement pnt 
in. That subsequent to the compromise, the plaintiff, after learn- 
ing the terras thereof, still expressed her unn'illingness to be bound 
thereby j and on the day following appeared in Court, and 
informed the Court that she disapproved of the manner in 
which the case had been disposed of. 

Mr. Pugh and ITr. Garth appeared for tlio defendants. 

Mr. Pugh — The attorney bad power to instruct counsel ns 
he did The compromise cannot be set aside by this application. 
On the authority of attorneys to settle seo PriUioich v. Poley{\), 
where it was held that, in the absence of a distinct prohibition 
from the client, he may settle. In Fiv-V v. Voules (2), it is held 
that an attorney cannot compromise when expressly forbidden to 
do so, even if it be for the benefit of the client ; but that if he 
does so, the compromise, although perhaps binding as between him 
and third parties, is ultra vires as between him and his client. 
In Sutler V. /fai0W(3),thecUentexpresslytold the attorney not 
to compromise and he did so notwithstanding. Oh the other hand, 
Strauss v. /’rancis (4) lays down that counsel can compromise 
notwithstanding dissent of client unless the dissent is brought to 

<I) 34 L. J. C. P., 189. 

(2) 28 L J. Q. B , 232 ; I C. nnO D , 839. 

(3) L. K. 2 Ex., 109 

(4) L K . I Q B , 3-9. 
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notice of the opposite party at the time In Swinfen v. Sivinfen (1) 188^ 

it -was held that counsel, if instracted by attorney, can consent Cahrison 
to a compromise, and the Court will not inquire into the existence or noDRiooss. 
extent ofhis authority even though the cUent repudiate counsel’s 
authority to consent. In that case affidavits were made by all tho 
counsel engaged in the case and by the plaintiff's attorney; here 
the lady’s attorney has made no affidavit. 

Holt V. Jesssc (2^ is against me as showing that a consent given 
by counsel in presence of the client may be withdrawn before 
the order is drawn up, if given through inadvertence. 
[Trevelyan, J. — There the Court found that Mr. Jesse expressly 
consented to the order, see p. 182]. I don’t suggest that tho 
plaintiff in this case consented, but I say, she through her attor- 
ney instructed counsel to do his best in regard to a compromise. 

Mrs. Cavrisorv appeared in person and stated that she had 
never given her consent to the compromise. 

Trevelyan, J.— This is an application to set aside the decree 
made by consent on 30th March 1880. Tho facts on which 1 must . 
act are contained in an affidavit made by the plaintiff and also by 
Mrs Westcott, her daughter. lam bound to say at the outset 
tliat it is somewhat extraordinary, considering tho terms of tho 
affidavit, that the attorney ou the record, who was perfectly 
cognizant of the facts alleged, did not support it But I do not 
think that this circumstance, although one would have expected 
the attorney to come to the assistance of the Court, would justify 
me in refusing to act. The case came on for hearing for tho 
second time on the 30th March 1880. On n previous occasion 
I had decided a particular issue, and liold that tho plaintiff under 
her husband's will was entitled to the property for life. 

IVhcn the case w as called on, counsel for tho defendant, seeing 
that a contimiancc of the litigation would invohe the disappear- 
ance of the jiropcrty in suit, suggested that I might assist in a 
coinproini.se. I felt that it was clearly n case which tho parties 
ought to Pcltlc. But tlicrc was nothing to compel a settlement, 
and (he parties were cntitlcal to a decision if they desired it 
Counsel on both sides (hen came to my room and wc 

di'cnspcsl the tenns of settlement, which were to n great extent 

(1) L. r, (2) I., n 3cii n.iTT. 
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authoiity of the plaintifiTs counsel had been limited by the plain- 
”cAnRisoj( tiff, but they obtained this knowledge almost .immediately, and 
kodeVgces. decree was drawn up ; for the plaintiff took steps the 

next day and wrote to the Registrar not to draw up the decree. 
So far as I can see the plaintiff has repudiated the consent nithin 
the time she was entitled to do so. I, therefore, think that 
I cannot exclude her from going on with her case. 

I must allow this case to be retried. 

T. A p. Consent decree set aside. 

Attorney for plaintiff: Mr. G. Lewis. 

Attorney for defendant • Mr. Finh. 
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APPELLATE CRIMINAL. 

Before ATr. Jattiee O'EiAtaiy and Sir- Juiliee A^new. I 33 g 

ADYAN SING e. QUEEN EMPRESS.* June 30. 

Bitc^arge of aeouted — Further enquiry and order of eoi^mitmtnt patsed 
timultaneouily by StUiom Judge — DepotUiont not read over to accueed — 

Oral evidence— Statement of Sfool-tear at to faulty record — Criminal 
Procedure Code (Act Eo/16S2)^t‘ 360 — Evidence Act (I o/1872), t. 01. 

A Sessions Jud^c, after bearin'^ a statement made by a Mookte.ar 

en^a^d in the case, considered that the depositions of certain witnesses taken 
in tlio Magistrate’s Court did not conform with the retiuirements of s. 3G0 
of the Code of Criminal Procednre, and lefoacd to admit the depositions 
as eridence, and also refused to allow oral eTidcnco to be given as to the 
statements made by these witnesses No objection was laVcn to the 
admission of these depositions on behalf of the Crown ; the accused were 
eventually convicted and sentenced to rigorous impfisonment. Held, on 
appeal, that the conviction and sentence must bo set aside. 

On the Slat Decembor 1835 one Adyan Sbg was alleged 
to bavo inflicted a acvcrc wound on tbc arm of one Budhun from 
which be subsequently died 

The Assistant Uagistrato who held an enquiry into the caso 
discharged tbc accused under ss. 209 and 253 of tbc Criminal 
Procedure Code. 

Tho wife of the deceased then applied to the Sessions Judge 
to have the order of discharge set aside. 

The Sessions Judge, on tho llth Fcbruaij’, passed tho following 
order: “ I think the commitment of the accused on a charge of 
culpable homicide not amounting to murder should bo ordered, 
but before so ordering, notice should be given to Adyan to show 
cause why such order should not be passed ; if it is passed, I 
shall also direct tho examination of tho Inspector, Sub-Inspector, 

Assistant Surgeon and Sub-Deputy Magistrate." On tlio hearing 
of this rule the Sessions Judge passed the following order : *‘I 
direct the comniilmcnt of the accused ; It should be made at 
once, after taking the additional ciddenco referred to in my 
proceedings of the llth instant in tho presence of the accused 
if iKissiblc." 

• Crimiail .tppval No. 331 vf 16<5, tgiVst Uw dfrwv'a cf T. M. KukwooJ, 

E» 1 , Scisioas Ju Igc of Patni, Match 1S55. 
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Daring the course of tho trial before the Sessions Judge, 
adyan Siso Counsel for the, accused attempted to contradict the witnesses 
QonrN for the prosecution by putting to them questions as to statements 
Umpkess. Court of the Assistant Magistrate, and 

tendering their depositions in that Court as evidence against 
them. The Sessions Judge refused to admit these depositions on- 
the ground, apparently, that a Mooktear, who appeared for the 
defence and who had conducted the case before tho Assistant 
hlagistrate, had told him (the Sessions Judge) that the Assistant 
Ma^strate had not read these depositions over to the mtnesses, 
and that it was the constant practice of the Assistant 
Magistrate to overlook this provision of s. 360 of the Crimi- 
nal Procedure Code Counsel for tho accused thereupon 
applied that the Assistant Magistrate might bo examined 
as a witness in the case, but this application was refused on the 
ground that oral evidence by the Assistant ilagistrate as to 
what was stated to him by the witnesses could not bo received, 
the recorded depositions being the only proof of those statements 
under s 91 of the Evidence Act. 

At the conclusion of this trial the Sessions Judge, accepting 
the opinion of the majority of the jury, convicted tho accused 
of grievous hurt and sentenced him to three years’ rigorous 
imprisonment. 

The prisoner appealed. 

Mr. G. Grerjory (with him Baboo Omirtoixauth Bose) for the 
appellant contended (1) that tho order of commitment by tho 
Sessions Judge simultaneously with the order for fresh evidence 
to be taken by the Assistant Magistrate was illegal ; and on 
this point cited nn unreported case of In re Dahoo Singlt, 
decided by Prinsep ami Grant, JJ., dated 4th March 1886, 
Criminal Motion number 96 of 1886, in which Mr. Kirkwood, the 
same Sessions Judge, had directed further enquiry to bo made after 
the accused had been discharged by the Magistrate, and at the 
same time directed the accused to show causo ivhy ho should 
not be committed by the Sessions Court ; and on the hearing 
of the rule, ordered tho commitment of tho accused and directed 
the Magistrate to take the depositions of two fresh witnesses. 
On the case coming up before Prinsep and Grant, JJ., they set 
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aside the order of commitment, remarkiog : '* It seems to us isstJ 
that the Sessions Judge's order amounts to simultaneously acyas bikq 
directing further enquiry into thcallegcd offence, and to ordering 
commitment of the accused. Before the accused could bo pro* CapREss. 
perly committed, it ^rould bo necessary to consider the value of 
the entire evidence against them, including the evideucc wbicb 
is now to be taken. Under these circumstances, wc think the 
order of commitment was premature; it must accordingly be 
set aside. The Deputy Magistrate will proceed to carry out (he 
orders of the Sessions Judge regarding further enquiry, and 
pass such orders therein as may seem to him proper on consi- 
deration of the c%'idence to be taken, and on consideration 
of the evidence previous!}’ taken by him.” (2) That the 
Judge was wrong in not accepting the depositions in evidence ; 
that a 91 of the Evidence Act did not apply ; that if the 
depositions could not be considered as the depositions of 
those witnesses by reason of the omission of the Magistrate, 
then it followed that there was no nTittcn record of what tbo 
witnesses actually said, and parol cridcnce was therefore receiva- 
ble. (3) That the statement of tho Jlooktcar should not have 
been received by the Judge. 

The Deputy I>yal Demmlranccr fMr. Killy) for the 
CrowTi. 

Tho Court {O’Kikealv and Aoxew, JJ.J p.a«ed the following 
order: — 

In this caso tho prisoner has been convicted of caudng 
grievous hurt and sentenced to three years’ rigorous imprison- 
ment and a fine of Us 200. On hh trial before the Sessions 
Judge of Patna, whilst certain of tho witnesses were under cross- 
examination, their depositions before tho committing officer were 
tendered in evidence in order to contradict what they were 
then saying. 

No objection was taken fo the reception in evidence of these 
depositions by the Cronm ; but the So^ions Judge, because a 
Mookte.irju Court, who is said to have conducted the case in tho 
lower Ckmrt on behalf of the occu.'tcd, made a general statement 
that tho committing officer was not in the habit of roadiu" over 
depositions to the witnesses hiioHdf raised the objection, and 
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1886 refused to receive the evidence tendered on behalf of the pri- 
Adyan Sing soner. We thint that he was wrong in doing so. There was 
Qtj^EES ground on which he could refuse the depositions. Further, we 
Ebpbess. think that if he had refused them rightly, the prisoner should not 
have been debarred from calling the Assistant Magistrate for 
•examination. 

We set Vside the conviction and sentence and direct that the 
prisoner be re-tried. 

Let the depositionsj if tendered in evidence, be received. 

T. A. P. Conviction set aside. 


PRIVY COUNCIL. 


p c • nan KARAY PHAW akd OTOEns (Piaihtiffs) p. KO HTAW AH 
*886 (DEPeHDAKT). 

BrArwAL. 

KO HTAW AH (Defendant) v. NAN KARAY PHAW and otbebs 

(Plaintifr). 

By Appeal. 

KO HTAW AH (Defendant) p. NAN KARAY PHAW and otbess 

(PLA1NTIPF3>. 

By Cross Appeal 

[On appeal from tbe Special Court of British Burmah.] 

Account — Set off—Crott appeal. 

0£ two appeals heard together, the first was brought od the dismissal of 
a suit, in which tbe representatires of one, now deceased, of two parties 
claimed for his estate an account against the other ; their suit having been 
dismissed on failure to prove the contract between the parties; and the 
second appeal was from a decree tictwcen the same parties, for damages for 
the detention of property which had belonged to the estate of the deceased. 
In tbe first, the pIaiQti& appealed ; and io the second the defendant, who 
also, by cross appeal, claimed a sum which, as he alleged, would have been 
found duo to him bad acconnta on both sides been taken in the first of the 
above snits. 

Held, that as the first suit was for an account only, and not for the 
recovery of money, rendering it at least doubtful whether a set-off could be 
pleaded in defence ; and as, also, no issue had been framed, or even asked 
for, on the question, it was not open to the defendant to raise it on this 
cross appeal. 

® Present: Lono Blacebdrn, Loro Uonkswell, Lord Hoccovse, and 
Sib It. Coccu. 
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Appeals and cross appeal consolidated and heard together 188(> 
under orders in Council (5th March and 13lh June 1885) from NanKahat 
two decrees (2Sth and Sth August 1883} of the Special Court 
of British Burmah, reversing in one suit, and confirming in 
another, decrees of the same date (24th April 1882), made in two 
suits by the Judge of Moulmein. 

Two suits, giving rise to the present appeals and cross appeal, 
were brought on the 11th March 18S1, by the representatives, 
widow and children, of Phatadah, deceased in 1879, who had 
been in his lifetime a Karen forester employed in cutting timber 
in the forests of Upper Burmah, and the owner of elephants used 
in “ ounging" teak timber to the tributaries of the Salwin River 
to be floated du\vn to Moulmein. The defendant in both suits 
was Ko Htaw Ah, a Burmese of Moulmein, trading in teak tim- 
ber. The case alleged nas that money having become duo to 
Phatadah, who had sent down timber to Moulmein under con- 
tracts with tho defendant, payment was refused in 1879; and 
that Phatadah having died io that year, his elephants and other 
effects had been unlawfully detained by the defendant through 
his agent in the forests, Bo Galay. 

The first suit, valued at Rs. 2,38,190, was for an account of 
proceeds of sales of timber alleged to have been sold by the 
defendant in Moulmein, in which sales Phatadah, who bad sent 
down the timber from the forests, was interested, jointly with the 
defendant, under two several contracts ; tho earlier in date of tho 
two having reference to logs cut by Phatadah, and hammer- 
marked, in the Thoungyocn forest; tho later contract haring 
reference to other timber cut by Phatadah, oud bamracr-marked 
differently, in another forest, Mai Gnct 

Both these contracts were denied by the defendant, who also 
denied that he was Phatadah’s agent, oHeging, on the contrarj*. 
that he was bis employer, and had largely over-paid him for the 
work done, lie also proforred a counter-claim upon the estate 
of tho deceased to the amount of Rs. 55,3CO. 

Tho Judge of Moulmein, in the first io«tanro, found that the 
rontraels had been made as allogral, and the timber sent down 
by riiatadah, vho had net been fully paid, lie decreed an 
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account in the first suit, issuing a commission under s. 391 of the 
NANKAHAr Civil Procedure Code, 1877. 

PijAw Jq second suit, in which the plaintiSs sued Ko Htaw, the 
Eo Htaw same defendant, and Bo Galay hia agent, for the detention of 
property, tlie Court of first instance found that the defendant 
had taken possession of thirty-one eJephants that had behvged to 
Piiatadah, the other defendant being merely a servant, and dis- 
allowed the defence attempted to be made that this had been 
(lone either under a contract or in virtue of a custom in the 
forests The value of the elephants, found to he Ks, 43,765, and 
damages for their detention, Rs 24,800, were decreed payable to 
the plaintiffs. 

Tho Special Court of British Burmah (Jardine and 
Wilkinson, JJ ) reversed the decree in the first, or timber, suit, 
fiudiug that the contracts were not proved, and that the plaintiffs 
were not entitled to an account 

In the second, or elephant, suit, the same Court (J. JARDiNfi 
and Egebton Allen, JJ.) affirmed the decree of the 
lower Court. In giving judgment in the second suit, the Court 
thus disposed of a question as to the over-payment alleged by tho 
defendant in his defence to the first suit - 

“ A contention has been raised that the defendants were en- 
titled to set off the amount they claim as balance due to them by 
Phatadab. Mr. Vertannes aigued that s 111 of the Code of 
Civil Procedure gave bis client that right. But this section 
narrows the area which the words of Act VIH of 1859, at first 
sight, appear to allow to cross claims in the same suit ; and clearly, 
and in express words, allows claims to set off ascertained sums of 
money, and by implication disallows such claims where the sum 
has not been ascertained. !o the present case there has been no 
ascertainment, in fact the present plaintiffs brought a separate 
suit to get an account made ; and the present claim to set off is 
on all fours with those held to be inadmissible in the cases col- 
lected by Mr Broughton under s. Ill of his edition of the Code 
of Civil Procedure, and Iliustration D, on which Mr. Vertannes 
has relied, does not apply, because the set-off stated in the 
ausnera of defendants is not the amount of tho promissory notes 
but the balance said to be due after nlloniiig interest on one 
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side and payments on the other, other payments in the jungles 
also coming into the account The amount demanded by defen- 
dant not having been ascertained, we cannot treat it as a cross 
claim in the present case, which is altogether different in its 
nature to the suit brought by the same plaintiffs against the 
defendant for the taking of an account and payment of whatever 
balance might be found due to them.” 

The first suit having been dismissed and the second decreed, 
the plaintiffs on the one side, and the defendant on the other, 
filed these appeals. After their registration, the defendant, in 
1885, applied for special leave to file a cross appeal to be heard 
at the same time. 

This application was granted, Mr J. T. Woodroffe appealing 
for the petitioner, opposed by Mr. A. Agaheg The principal 
ground was that the defence in the first suit having alleged 
the debt of Rs 55,300 from Phatadah’s estate, partly on account 
of advances made to ouabic Fhatadah to purchase elephants and 
fell timber, partly on account of money paid in protection of a 
lion on the timber, and partly in regard to promissory notes 
alleged to havo been made by Fhatadah to the amount of 
Ils. 32,505, it had boon made a ground of special oppeal to the 
special Court that the lower Court ought to hare fixed on issue ns 
to these liabilities. But the appeal having resulted in the dis- 
missal of the first, or timber, suit, the defendant had, in the 
second, been held liable to pay more than would havo been 
found duo from him had the counter-claim, arising out of these 
transactions, been cousidored. 

On these appeals, — 

Mr. II. P. BoyjK* and Jlr. A. Agitlxg apjKarcd for (ho 
ro])rcseutativcs of Phatadah- 

Jlr. A. rhilUps (with whom wa-sjlr. A. St'oMc, Q.C.) appeared 
fur Ko Ufaw Ah. 

For (he .nj'iK'lhnts ill the first suit it was ojguwl (Jut the 
r\idoiieehad f«(al)li«!i«l (he making of the two contracts, and 
the |K'rfurmat!Co of his p.art under them l»r Phatadah, who was 
I'litilh’J (0 .nil acci'iuit of the timb.'r s-dj. For the same partii-s, 
.as re'>i»'uJont< in the second apj;*eal, it was argiii-d that there 
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was no ground for interfering with the concurrent decisions of the 
two Courts in Burmah. And for the same, as respondents in the 
cross appeal, it was argued that there had been no issue fixed on 
the question now sought to be raised, which should have been 
the subject of a suit (if any part of the cross-claim was not 
barred by limitation) ; moreover, the evidence had not established 
it. 

Mr. A. Phi/lyw for Ko Htaw Ah, as respondent in the first 
suit, contended that the suit had been rightly dismissed, the 
contraefs not having been proved. He argued for the same party 
as respondent in the second suit that, even assuming that the 
detention had been correctly found, the damages had not. For 
him also, as cross appellant, the contention was that for all the 
timber ^vhich arrived he had credited Phatadah, against whom 
there would have resulted a debit on the taking of a general 
account. And this counter-claim, if not covered by the issue aa to 
what the plaintiffs were entitled to claim, might, at all events, bo 
regarded as a set-off within ss. Ill and 116 of the Code 
of Civil Procedure. The dismissal of the first suit by the 
special Court would not prevent the defendant from insisting on 
this set-off. A defendant, denying a plaintiff’s claim, might 
allege also a set-off, and might obtain a decree for it although 
the plaintiff did not succeed in establishing any sum to be due to 
him — Ilaiyat Khan v. Ahditlakhan (1). 

Mr. U. V. Doync replied on the whole case. 

On a subsequent day (Fcbruaiy ICth) their Lordships’ judg- 
ment was delivered by 

Lord Monkswell. — ^These arc two appeals from judgments 
of the Special Court of British Burmah, in both of which the 
widow and children of one Phatadah were plaintiffs, and Ko 
Htaw Ah, a Burmese merchant, was dsfendant ; in the second 
case an ageut of his being joined as a co-defendant wth him. 
In the first case, which may bo conveniently called the timber 
case, the Court of Moulmcin gave judgment for the plaintiffs. 
That judgment was reversed by the Special Court of British 
Burmah, by which judgment was given for the defendant and 
the suit (lismissctl. from this judgment the plaintiff appeals, 
OJ 6 Bom. n C. Rep, 151. 
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and there is a cress oriw“' '’J **" _ 

he has a cross claim which mahcs Thatadah to hasc h-.. ; 

debtor. In the second case, which mar be raWcl the tlef...aT.t 

case, both Courts concurred in finding for the jvbintiil, nnd th' 
defendant only appeals. 

It wiU bo conrenient to deal with the ca'ca scpsualcly ; 
l)ut in order to make tlicin & »hoft flatcmcnt U 


Kn nr** 


necessaiy. 

On tl»c banks of the Silwin Rircr and t(s iril^darirs arc 
cxtonsivefotQsU'.^iartly, it would appear, in the Bonnr?c !orfit<^, 
and partly in the territory of a ocighbourin^ Pcmi-bw!ttn>o« 
tribe called the Karens. A. larfjc limber trade is carri<N! on in 
these forests, timber being cut, and as it ts called, ounged— that 
is, dragged or pushed by elephants into the crcck.i rjr a/}jo:nlnff 
rivers and streams, and left to find its «ay, apparently withoul 
assistance, down to Uoulrocia. Near Moulmcin there is a elation 
called Kadoo where the timber is iotcreepted, ehleny ffirtho 
purpose of tho revenue being collected ttpon it ; and it app^n 
that Burmese tncrchanla, who were in the liaVit of buying tlrnVr 
from the Karens (the Karens for tho most part confining lli' if 
operations to the forests), or employing tho Karens to cut tJmiy'r 
for them, and of sending it to float down to Ka^Ioc, «»ed certain 
. marks for its identification, which marks were T«‘g»rl/*Tf d !»/ ft 
Government official at Kadoc. It has mot been very di»t?nrtly 
explained what the regulation were under whkh th'/vj marks 
were registered, but (heir Lordships collect (what »pj*» afs t/# Iki 
sufficient for the present purpose^ that tho txtxU-nr/s of tho 
mark of a merchant on tirniyjr was sufficient prir/i4 (t¥:k t/t ron- 
stitut'o some title on his part to it, ftridftlsoswio lillnof fho 
Government to revenue to be paid l/y him ff>t it. 

Tho late husband ol tho plaintiff was ft Karen, ffo lo 
have been a leading man ninmig the Karon*, kf have h/i't r-'/rms 
capital and a number of cloplmMs, hod 

which forms tho subject of thUfta{oT»,t<»hftvft Wfi in tho hn!4t 

of cutting timJxiT in theso f-'rfGstsaft/lof sfrllioKiHhf'ro. Ho 
was in no 0 ^ , r . ^ 

iloulmcin, 1 ' * , • ■ . ■ » ‘'fi ,i! 

(!crcnd.inU; tmfhf; <,n ftMvi 
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18 SC having considerable capital, ’and the lessee of one of the forests 
NAN KARA^io which the timber was felled which formed the subject of 
PnAW jjjQ action. 

Ko ilTAW The plaint in the suit states the plaintiff’s cause of action 
clearly and succinctly. She says she is the widow of Phatadah, 
who died in 1879. “That in or about the year 1871 Phatadah 
entered into an agreement vrith the defendant, whereby be 
was to send to Moulmcin timber marked" with the it" 

mark — which may be shortly described as three circles ndth 
crosses within them — “ worked and purchased by him in the 
Thoungyeen forests, and defendant was, as Phatadali’s agent, 
and for and on bis behalf, to dispose of the same and render an 
account of the proceeds of the sales effected by him. That 
between July 1871 and January 1879 the defendant receded 
and entered at Kadoe 5,226 logs of timber bearing the said 
mark, winch he disposed of That subsequently, that is to say 
about SIX years ago, the said Phatadah agreed with the dcfeiub 
ant to work and send timber down from the Mai Gnot forests 
to Moulmein, which timber %vas to be marked by him with 
the mark “Ko Lan," and that the defendant should sell tlio 
same foi Phatadah as his agent and account for the proceeds of 
the sales effected by him. That between November 1870 and 
July 1880 tho defendant received and entered at Kadoe 1,180 
logs of timber bearing -the said mark, and disposed of tho 
same.” The plaint then states that the defendant paid Phatadah 
Rs. 30,000 on account, but that he has rendered no account of 
the sales. Then the plaint prays for an account of the salc-s 
against the defendant 

Tho defendant, in his mitten statement, denies having entered 
into cither of the alleged agreements. He says that tho “j>iu- 
hyit” mark ia his own, but registered by him in lus sou’s name, 
and that the timber which came from the Thoungyecn forest 
was his ou'n, purchased by him there out of his own monej-s 
lie further says that, “with regard to the timber marked Ko 
Lan (which is the defendant’s own registered hammer-mark), 
dofyudant begs to state that, in the year 1238, Phatadah, who 
had for several years prcx'ioiisly Ijcon working on his own account 
ill the llaipain forest’*, came to him and asked him to assist 
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him \\ith some money to buy elephants, ami to jicrmit linn lo 
work in the Mai Gnet forests. That in accordance with Ids 
request defendant lent him Ils. 17,555 on the understanding ^ 
that he should work for defendant in Mai Gnet forests on the K< 
following terms : — Phatad.ah was to cut and oung with his 
elephants as much timber as ho could, and make it over to 
defendant in the Salwin River, at the rate of Rs. 17 per log for 
full-sized logs, and Rs 5 for under-sized logs, defendant pay- 
ing the revenue due to the Chief of Zimmoy on all timber so 
delivered Phatadali was, in accordance with the prc%ailing 
custom of foresters working in other people's forests, not to 
remove his elephants from the Mai Gnet forests as long as ho 
was indebted to the defendant" The plea then states that, in 
accordance with the above arrangement, Phatadah worked in 
the defendant’s forests until his death, during which time he 
took several further advances from the defendant ; and that, 
at the time of his death, Phatadah was indebted to defendant 
in the sum of Rs. 40,23i, which, with further payments and 
interest, amounted to a cross-claim of Rs. 65,300 against the 
estate of Phatadah. 

The evidence was extremely conflicting and unsatisfactory. Their 
Lordships think that no good purpose would be served by going 
through it in detail, and it will be enough to indicate some of its 
leading features. The plaintiff, the widow, speaks of the original 
contract in those terms. After saying tliat her husband was a 
head man among the Karens, she says : “ I know the defondant | 
ho came to my house at May Too village 12 years ago. Ho 
entered into an arrangement with my husband as follow a : * Lot 
us form friendship and drink each other’s blood.’ ” It seems 
that there is a custom among the Karons, if they make a 
solemn contract, for each party to drink the blood of the other. 

" The defondant told the deceased to cut down timber and send 
it to iloulmeiu, and he, that is defendant, would sell it. Defend- 
ant said, — ‘ friend, this is your mark’ (exhibit A., a marked 
hammer, identified). Defendant produced this and gave it to 
Phatadah. My husband worked timber after defendant wont 
up for fi\o years at Thoimgyocn. Ho came down to Tsin-yo.” 
Then she says : “ After arrival at Tsin-yo I came with my husband 


131 

< Kauat 
I’ ltAW 
r. 

) llivw 
All. 




VOL. xm ] 


CAI.CUIT.V SsLUlKS 


Tho coolies al«o fli»oak of I’hataeiih Jia^iiig, •Iiirinp fur or (»it 1‘M 
years, sent down os many a.s 1 ,000 lojjs a year ; so that, on tlm 
whole, some 0,000 lo^ of timber were sent down, acconling to 
their account, from the Thoungyocn forest to Kadoe, to be sold Kn Htaw 
for the plaintiff by the defendant There is nl^o somo further 
evidence to the effect that Phatadah bought sotne logs of limber, 
about 600, and that he put, or caused to be put, his ‘‘pfn-l/i/jf’ 
marks upon some timber which he sent down; further that ho 
demanded payment of defendant and was put off with excuses. 

Further, tho hammer which is said to have been delivered to 
him by tho defendant is put in, by which it appears that, 
although the circles remained, the crosses had been, in a great 
measure, intentionally defaced ; that is, in substance, the case 
of the plaintiff. 

The defendant denies tho contracts. He admits that ho 
received a large number of logs amounting to 5,000 in round* 
numbers, at Kadoe, some bearing tho mark and 
others bearing the mark of tho circles without tho crosses, f.c, 
tho “pin” mark only, and ho accounts for it in this way. 11© 
says that ho made an agreement in 1870 or 1871 with ono Tsit 
Paw, a Karen (who is dead), to buy of him 3,600 logs, and that 
he put this circle and cross mark upon all of those. Ho further 
says that, upon the conclusion of his transaction wth Tsit Paw, 
he bought a number of other logs, some 1,600, and after>Yard3 
some more, from Ko Han Gay' ; and that, in order to prevent 
confusion between his purchases from Tsit Paw and hia purchases 
from Ko Nan Gay, ho caused the crosses on all tho hammers 
he had (he appears to have had, several) to bo obliterated ; bo 
that, according to his story, there ought to have arrived from 
Tsit Paw some 3,500 logs with tho “pin-byit” mark and Tsit 
Paw’s mark ; and there ought to have arrived from Ko Nan Gay, 
who had no mark of his own, a certain number with tho pin mark 
without the cross. This is what happened. It seems from the 
record which is kept at Kadoe that 3,318 logs with tho "pin- 
lyU" mark and Tsit Paw’s mark arrived in the course of two or 
three years, which certainly is confirmatory of the defendant's 
story, as far os it goes, and 1,607» or somewhere about that 
number, came with the plain pin mark, together with some 
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18 SG other marks nhich, though Kolfan Gajhad no mark of his OTvn, 
Xj s KAniT t hare been impressed upon them by persons with whom 
Tb^w Jj 0 dealt. This is also confirmatory of defendants story. Ho 
Ko liTAw goes on to say that, with respect to the subsequent alleged a'wee- 
inent in ISrC, the forest of Slai Gnet was his own, and he puts 
in his lease. He insists that it is highly improbable that he 
should hare giren Phatadah his own timber and consented 
only to act as agent for him. He says that what he really did 
was to employ Phatadah to cut and oung timber for him in his 
own Alai Gnet forest; and that he made him a considerable 
advance — some Rs 17,000 odd — for the purpose of enabling him 
to do all that was necessary for that purpose. It should be said 
that, with regard to the former alleged contract, having reference 
to the Thouugyeen forest, he said that ho did employ Phatadah. 
to oung four thousand logs at eight annas a log ; he further 
fays, with respect to tbe Alai Gnet forest, that he made subse- 
quent advances, and that he got promissory notes for them. Be 
maintains that Phatadah was largely in his debt. 

The first question is whether the plaintiff has proved her case. 
In the first place, we have to deal with a supposed contract 
made 12 years before tbe trial, entirely by word of mouth, and 
on which the eddcncc is that of the plaintiff herself and the 
coolies— evidence of a very loose description, which appears to 
their Lordships not satisfactoiy. Further, the contract alleged 
bears a great deal of improbability on tbe face of it Phatadah 
was a Karen with some, but not a large, capital Before 
this transaction, he had confined his dealings to cutting 
and selling timber ia the forests. It does not seem very 
probable that he should have entered upon transactions of the 
magnitude alleged, whereby he sent down some 6,000 logs, the 
price of which would far exceed n lac of rupees. Again it seems 
improbable that the defendant, a merchant, and a considerable 
capitalist, should hare consented to reverse positions with 
Phatadah, to make Phatadah the principal and himself the 
agent, and to agree to account to Phatadah. That becomes still 
more improbable when we consider that be is alleged to liavo 
done this without any commission such a? would ordinarily be 
given on the sale of timber, but simply out of frieDd*liip— 
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siginficd by the driiiKing of bloo«l— nml n <| pruiiil 'o |o •"•'it 

bocomc security ^Yhich wu-? not inoxeil to bavo lh*i'n iH'ifomii'il. Nan urn 
It appears thcrcforo (o their ijonlHliijM, without guiiig iimi" 
in detail into tlio cvulcuco, that on tlio uliolo ilut Ino n'liliin li luilhiu 
allcgeil by the plaintifT — tho first lo tho 'riionjig}i*t'ii fnirhl, 
and tho second as to tho Mat Onot firctl—nio not hiilllrli'tilty 
proved. They regard llio ncc.oinit wlih'li (ho dofoinlaiil gUes jif 
tlic trans.actions tho nioro probnblo ; mid (hoy may fiiillior obiHi't so 
that the production by tlio ]tlahdlflr of (ho iiimlod Iniiiiiiioi', mi 
which a great deal of reHmiro !ian Ih'oii |>lae«'d, (n bear 

against her. Tho dofendant atntcfl (hat Im o)i]||iiiatiMl Ilia 
crosses, and why ho did ho; (ho hntiinior is tilimvti, and llm 
crosses appear to bo nblilcrated ho fur dial, llioiigh liacca uf tli<i)ii 
remain, they would not bo mifih'ionl (o Impiona Iho mimi jnioli 
upon timber Tlmt would indicato Hint (ha haintimr iiiiibt Imvn 
been in tho possession of tho dofciidmit forwHiio linm, and ilimM 
not accord with tho caso of tho ptninliff that Mialndali roii> 
tinued in possession of it from tho time of receiving il. Tim 
obliteration of tho crosses agrees with tho dcfemlant's accoiiiil, 
and disagrees with that of the plaintiff, svho appears to havo 
had no knowledge of tho obliteration, and whoso enso Is that 
all tho timber which was sent down was marked with tho full 
mark of tho circles and the crossc.s, and with no other, On these 
grounds it appears to their Lordships that tho Court of Appeal 
was right in holding that tho plaintiff Jiad not proved her case. 

With respect to the cross claim on the part of the defendant, 
the first question which arises is whether it is admissible under 
the pleadings. Tho claim is not for tho recovery of money, but 
for an account, and it is, at all events, doubtful whether a set-off 
could be pleaded in answer to such a claim. It must further be 
observed that no issue was framed or even applied for on this 
question. It appears to their Lordships, therefore, that it is 
not open to the defendant to raise it That being so, it is not 
necessary to go into the question of whether the alleged pro- 
missory notes are or arc not genuine. Their Lordships, however, 
cannot help obscriing that the evidence of the cross claim is 
highly unsatisfactory. 

For .these reasons their Lordships will humbly adiisc Her 
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J8SC Majesty ta this case that the judgment of the S^iecial Court of 
Nas Karat British Bunnah be affirmed, and that both appeals, the plaintiffs 
appeal and the cross appeal, be dismissed. The appeal iviU be 
dismissed with costs ; aod the cross appeal without costs, save 
those which were incurred by Nan Karay Phaw in opposing the 
petition for special leave to enter a cross appeal 
The second suit is a suit by the ^ridow for the purpose of 
obtaining, as against the defendant, certain elephants of Phata* 
dah which ho haa detained, or the price of those elephants ; and 
further for damages for the detention and use of those elephants 
by the defendant for two years. The defendant seeks to j^lstify 
the detention of the elephants on the double ground, first of a 
contract with Phatadah, by which he was entitled to detain them, 
and secondly of a enstom of the forest Both these contentions 
are negatived by both Courts, and being questions of fact, must 
be treated as decided. The amount of damages on which a 
question was raised falls under the same rule. No set*off bos 
been pleaded in this case The judgment therefore of tLo Special 
Court will be affirmed, and the appeal dismissed with costs, and 
their Lordships wit! humbly advise Her Majesty to this effect 

Appeals dismissct?. 

Solicitors for the appellants in the first suit, respondents in 
the second, and cross-respondents . Messrs Bmmall d- IVMte, 
Solicitors ffir the respoodeot in the first suit, appellant in the 
second, and cross-appellant ; Messrs. Sanderson t£r Holland. 

C. B. 

p Q , JADULAL IIULLICK (DEfESOiAx) «. GOPALCHANOBA ilUKERJI 

iggg AKO ASOTOER (PlAISTim). 

[On appeal from the High Court at Calcutta] 

tray — D/rr iav/i/y yeart tompport lervUude — SxUntanJ mode of 
u$er — CalcviUi AJunicipal Act {Jienyal Act IT of 187G). 

As catablishiBg W» right of vay orcr the defcDdant’a passage, tlio 
plaintiff relied upon a user of it, several times in the year, for twenty years 
prior to the defendant's iotcmiptioa of it, by mebters for the purpose of 
removing tlie contents of a cess-pool connected w ith a prirj' belonging to tbo 
plaintiffs' bouse. 

® Pratni Lotto BLACKiiniur, Loco Ifocaovse and SiB IJ. Cocci;. 
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The facts indicated by «ay of Uuat to the user of the passage only sliowcJ 
that it must bo a reasonable user for the aboro purpose. Tlicro was no 
ngrceoicnt specifying times, or occasions of access, and the inference was 
that, if the plaintifls had thought fit to uso the passage more frc<jucntly 
than they did, they were at liberty to do so. 

In and after 187G, instead of tho plaintiffs’ mclitcrs, those employed by 
the Municipality came and went upon the passage, not at distant intervals, 
but daily, the plaintiffs under byc-laws, in coufoniiity with Bengal Act IV 
of 187C, being bound to give them access, and the systena being to dean 
the place daily. 

Uehl, that the above was neither a discontinuance by tho plaintiffs of 
their user, nor an aggravation of tho sm’Uudo. Also, that, alihoitgb a 
servitude gained for one purpose cannot be used for another, •tha purposes 
before and after 187C being identical, tbe user proved prior to that year 
supported a right m the plaintiffs to use the passage for giving access 
to the servants of the Municipality, for the above purpose, at reasonable and 
convenient times. 

Appeal from a decree (27th Jaouary 1883) of tho High Court 
(1) reversing a decree (14tU March 1882) made in its Ordinary 
Original Jurisdiction. 

Tho decree, from which this appeal was preferred, declared 
that the p2aiati/7s, who now were the respondents, os owners 
of tlio house No. CO, Pathuria Ghdt Street in Calcutta, were 
entitled to uso a passage belonging to the defendant, now 
appellant, for tho purpose of having a privy of tho said house 
cleaned out by inohters at all proper and convenient times, and 
an injunction was awarded restraining tho defendant from 
interfering to prevent such user. 

The parties to the suit were owners of adjoining houses. The 
plaintiffs claimed a right of way along a passage belonging to 
the defendant, and the defence was that the right claimed had 
not been established by open and continuous user for the period 
of prescription. The purpose of the right claimed was to give 
access to mohters to empty the ccss-pooI of the plaintiffs’ privy. 
It was not disputed, however, that, after the enactment of Bengal 
Agt IV of 1870 (Tho Calcutta Municipal Act, 1870), the rachters 
employed by the ilunicipal authorities of Calcutta alone used the 
passage for the above purpose. This they did much more 
frequently thau the plaintiffs’ mchtcis Iiaddonc; in fact dail}- 
(1) I. L. II , 9 Call , 77? 
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^ggg instead of several times in the year, the new system requiring that 
Jaddlal ' cleaning out should take place daily. 

SitjfcLicz The Court of Original Jurisdiction (IVlLSON, J.) found 
Copal, that the plaintiSs had not shown that they had exercised 
Mdk^ewi twenty years the right now claimed. The suit was, therefore, 
dismissed. 

On appeal the High Court (Garth, C. J., and Cunningham, J ) 
found, on the contrary, that there was sufficient evidence 
of the plaintiffs having used the passage, for the purpose 
alleged, for twenty years before the interruption by the 
defendant. As to tho extent of the user, the Court held 
that the plaintiffs had been entitled to the use of the passage 
for tho above purpose, as might be required ; and the 
purpc«c for which the right was now claimed w’as identical 
with tho original purpose of the user. The only alteration was 
that the right was now more frequently exercised than formerly. 
A decree accordingly was made in favor of tho plaintiff. 

The judgments of the Appellate Court ore reported in 1. L. R, 
0 Calc., 779. 

On this appeal,— 

Mr. R. V. Doync and Mr. A. Phillips appeared for the appel- 
lant. 

Mr. J. Righy, Q-C., and Mr. J. D. Maym for the respondents. 

For the appellant it was argued that a continuous user of the 
passage in dispute had not been established. Even if a right of 
occasional user of the passage, for the limited purpose described, 
had existed in the plaintiffs before the new drainage system of the 
Calcutta Municipality had come into operation, tho change in 
1876 was such that a discontinuance of the user had taken 
place, extinguishing the formerly existing right The evidence 
shewed that, under what might be called the cess-pit system, there 
had been a user of the passage, for the purpose described, a few 
tiraca in the year. This could not bo, for the purpose of carrj’ing 
out another system, enlarged into n daily user. The right now 
\ claimed was not identical irith tho formerly subsisting one, and 
\ could not be so treated without aggravation of the obligation 
>npon the owner of tho servient tenement. The right of way 
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now claimed whether it might, or might not, rest upon the 
provisions of Bengal Act IV of 1876, could not rest upon the 
original user. 

Reference was made to 'Wimhledon and Putney Commons’ 
Conservatoi's v. Dixon (l)j Bengal Act IV of 1876, ss. 235, 238 
and 340. 

For the respondents, Jlr. J. Rigby, Q.C., and Mr. J. D. Mayne 
contended that the user had been established os the Appellate 
Court had found. The altered mode of user had not operated 
as a discontinuance, and there had been no aggravation of the 
servitude. The extent of the user was a mode, no doubt, whereby 
the extent of the right was indicated ; but the purpose for which 
the right was exercised was the main point for consideration. 
As to this, the evidence showed that the user, since the alter- 
ation of the system, had not been extended beyond the identical 
purpose for which the original servitude had all along existed. 

It could not be considered possible that all easements of this 
class in the Town of Calcutta were destroyed by the legislation of 
1876 laving compelled an increased number of clearings. 
Reforeneo was made to V. King$cote {2) as showing that, 
even under a grant, a right was not necessarily confined to such 
modes of exercise as were in use at tbo time of the grant — Goddard 
on Easements, Chapter III, s. 2 ; Ttu Cor^oralion of London v, 
Riggs (3). 

Mr. R. V. Doync replied. 

On a subsequent day (March SOtb) their Lordships’ judgment 
was delivered by 

Lord Hobiiouse.— The plaintiffs below who aro the respon- 
dents here, and tho defendant who is tho appellant, occupy 
contiguous houses and premises in Calcutta, with a southern 
frontage in Fathuria GhSt Street. The plaintiffs’ house lies to 
the eastward of tho defendant’s. AdJoiiuDg the north side of 
the defendant’s premises lies a piece of ground also belonging to 
him, and fronting northwards to a street called apparently by 
various names, of which Jorabagan is one. At a point between 
the two streets tho defendant's property juts out a few feet to tho 
(1) L. E , 1 Ch. D., 3C2. (2) 6 31. & W., 177. 

(3) L. It. 13CL.Dir,7?8. 
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cflst'Tarcl, and to that extent overlaps the property of the plaln- 
titTs, and lies to the north of it. 

The following facts are common to the case of both parties : that 
an open drain nsed to nm along the eastward boundary of the 
defendant’s projKrt^' from the point n here it juts eastward into 
Jorabagan ; that at the same })oint there connmmicatcd with tins 
drain one of the drains of the plaintidV hottse loading directly 
from one of their privies ; that at the point of communication 
there was a doorway in the plaiutifTs' wall ; and that in the year 
1S7G the drain was filled up. and has never again been opened. 

The phuntilTs brought e\idoiicc to show further that their 
house nas constructed with a double nail so as to form a narrow 
passage from the priv^* to the doorway ; that jwrieilically, some 
three or four times a year, scavengers hired hy the plaintiffs, or 
their predecessors, entered the drain at Jorabagan and made their 
way up it to the doorway ; that the doorway 'vas furnished with a 
door which was kept locked, but was ojK'ucd by the plaiutifTs’ 
dnrwan on tljcso occasions ; that the sca^ engers came through the 
dot)rw .ay, jvisscd along (he pUintifTs’ drain between the double 
wails, ami so reached (he privy, frenn which (licy carried the refuse 
flw.y through the drewwax and <lown (he dcfoiidant's drain into 
Jorabagan Cort.amly one of the witnesses, and j>robably another, 
doixTecs to tbo eontimnneo of (his practice from ditca more than 
20 ) cars prior to the defendant’s interruption of it, which was 
in Docembor ISiO. The suit was instituted in June ISSl. 

Against this evidence the defendant lias prcnhiccd nothing at 
all oxeept that he never saw the plaiutifls' scavengers at work, 
and (hat he nml Mr. Edwards, a sun'oyor, say that it was impossi- 
Wc for the scavengers to go where several witncs.«es saw them go. 
And ill eros«-cxamina(ion, the defond.aut admitted that the door* 
w.vv eould only lead to the drain. 

Iiiili'Oil in this p-irt of the ease the vlcfcndant npjwara to have 
nlu'dmainlv npvui imperfet'lions in the plaintitTV evhlenee. .Mr. 
Justice M'iImui. who presided in the Origin.al Ct>urt, thought fhat 
(he phtmtifTs had fadtsl to show visor for 20 v ears. IJut Jt is 
observable that he s-ijs there is only one witness, ri*r , T.imbullub 
Cliatterieo, who pr»»fes>es loc.vrr 5 'his inciuer)' back to 20 years 
nil lb d.’vs net nehce Dnatha Nath I'omicrjce, who had 
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known the privy nnd drain for upwards of 25 years, and v.lio 
speaks of the action of the plaintiffs’ scavengers, apparently, 
for the note of the evidence is not perfectly clear, for that space 
of time. Neither does he notice the probability afforded to the 
plaintiffs’ story by the constriiclioo of their walls and of their 
doorway, both of which date more than 20 years before the 
interruption. 

Mr. Justice 'W^ilson dismissed the suit. On appeal the High 
Court took a different view, and gave the plaintifls a decree 
establishing their right to use the passage in dispute for the 
purpose of carrying away their night-soil at all proper and 
convenient times in the year. Their Lordships concur in tho 
view which the Appellate Court has taken of the evidence, 
and think that tho user on which the plaintiffs rely is sufficient 
unless it has been interrupted or altered iu character by tho 
events which took place in and after the year 3876. 

In that year tho Legislature of Bengal passed an Act for 
tho more efficient Sfunicipal Government of Calcutta. Under 
tho powers conferred by that Act» the Town Commissioners made 
bye-laws to regulate the rcmoi'al of refuse. It is not to be dis- 
chai^cd in any other way than as the Commissioners direct 
The servants of the irunicipality are to cleanse daily the privies 
of eveiy house, on account of which a night*soil foe Is Icried, 
and for that purpose every occupier of a house is to give free 
access to his privy. An occupier of land on which a privy is 
situated, and to which such free access is denied, is not to allow 
night-soil or filth of any kind to accumulate for more than 
twenty-four hours. Under theso regulations the open drain 
bordering the defendant's land was, os before stated, filled up, 
and the surface has been used by the scavengers of the iJuni- 
cipality ever since to gain access to tho privy of tho plaintiffs’ 
for the purpose of removing the refuse. This they do daily. 

Mr. Uoync has argued for the dcfcodaot that the change 
of 53'stcm thus brought about operates as a breach of tho user 
by the plaintiffs, and so destroys their title by prescription. 
But their Lordships cannot see that the change of s^-stem works 
any discontiauanco of tho prior user. In point of frequency 
the user is much more active than before. The purpose is still 
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the parpose of cleansing the privy. The mode of access from 
Jorabagan to the privy is not altered, except that the scavengers, 
instead of Tvalking in the drain, walk on the surface of the 
earth that fills it. And it cannot make any difference that the 
plaintli& no longer use the passage to admit their own scaven- 
gers, but use it to admit those of the Municipality, to whom 
they are bound to afford free access. 

It is then aigued that the change from the practice of clean- 
sing at long inter\’als to the practice of cleansing daily is so 
great that the servitude gained by user is materially aggrarated, 
indeed that it is applied to a new purpose, which the plaintiffs 
have no legal right to do. 

But it is difficult to see how the serritude is aggravated, even 
in the sense of causing more annoyance to the defendant In 
order to afford the requisite access only three or four times a 
year, the passage must be kept open'and unobstructed. That 
being so, it cannot be much more onerous to the defendant that 
a small quantity of refuse should be removed daily than that 
a large quantity should accumulate and be removed at long 
intervalsof time. 

The real question, which is not free from difficulty, is whether the 
user proved prior to Ib7C is one which sustains the right affirmed 
by the decree under oppeaL A servitude gained for one purpose 
cannot lawfully be used for another. What then is the servitude 
which the plaintiffs hare acquired over the defendant’s land ? There 
is no agreement specifying times or occasions of access. The defen- 
danthas never till cow interfered with the access, or claimed to 
exercise any oontrol over it ' Tho servants of the plaintiffs 
came and went at their ’own discretion, or at tho discretion of 
their employers. What is the inference to be drawn ? It is 
difficult to suppose that if they thought fit to use tho passage 
twice as often, or four tiroes os often, os they actually did use 
it, they were not at liberty to do so. There is nothing in the 
I)roved tacts to indicate a limit to tho user of tho passage, except 
the limit that it must be a reasonable Xiscr for the purpose of 
clc.insing. It seems to their Lordships tliat if, without any action 
on the part of the Municipality, the plaintiff had chosen toclcansc 
out their privy every morning, they might have used tho 
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passage at a convcnicat hour for that purpose. If so, they may isse 
now use it for gi\ing access to the servants of the Municipality jadolal 
at reasonable and convenient times. And in a legal sense they 
are not aggravating the servitude at all, for th« is the servitude 
to be inferred from the proved facta. 

The result is that, in their Lordships* opinion, the decree 
appealed from is right, and this appeal should be dbmissed. They 
will humbly advise Her Majesty to that effect The appellant 
must pay the costs. 

Appeal dismissed. 

Solicitors for the appellant t Messrs. Sanderson «£• Solland. 

Solicitors for the respondents: Messrs. Wrenlmore Ji SicinJioe. 

C. B. 

CIVIL REFERENCE. 

Before iff, Jtuliee Miller Mr. Jiteliet 2V*orn*». 

snCBE ALl AND ANOTOER (PtiJNTirps) ©.CL. PBENDEEQAST 

AKD AXOrnEfi {DtrEXOAKTS.) • 

Army Act (Hand AS Hft, e. 58), «. Jteqaettt,thetr jHriedie' 

thn—Courto/SnaUCauietyrouero/^Contlritetione^e. 151, ft 1, e/ lA# 

Army Art. 

The Army Act (44 and 45 Vlct., c. 58) gives jurisdicdoa te a Court oC 
Small Causes in all actions of debt aud pereoasi actions against persons subject 
to military laiv (other than soldlera in the regular forces) over which such 
Court would ordiuanly exercise jurlsdlctidh.'snJ provides a Court of Bequests 
(e. 148)fortboae cases only where au action of the raise of Its 400 or 
under Las to be brought against such persons at a place lying beyond the 
jurisdiction of any Small Cause Court, 

Held, also, that the words “ within the jurisdiction” in s. 151, cL 1, 
referred to ‘‘ actions" and not to “ persons.” 

This was a reference from the Court of Small Causes at Patna 
under s. 617 of the Civil Procedure Code. Sheik Shore Ali and 
another brought a suit in the Court of Small Causes at Patna 
against Major C. L. Prendergast, Deputy Judge Advocate General, 
residing in Rawalpindi, and Shiva Gobind living at Dinapnr, within 

» Civil Reterenee No. lA of 18S5, made by Baboo Troilotya K»th ilitter. 

Judge of the Small Cause Court, Tataa, ditol the ISth December 1835. 
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I88C the local limits of the Patna Small Cause Court, for recovery 
Shebe ali of the value of goods sold and delivered at Dinapur, and on 
PiiESDCR- -A-ugust 13th, 1883, obtained an ex parte decree. In execution of 
OAST. t]je decree, an order having been issued on the MilitaiyPoym.'ister 
of the Punjab Circle for the attachmemt of Major Prendergast’s 
salary, an objection was taken to the effect that the proper Court 
which could take cognizance of the case was a Court of RcQuests 
composed of officers under s. 148 of the Array Act (44 and 
45 Viet, c. 58) and not the Patna Court of Small Causes. 

The Judge was of opinion that, in s. 151, cl- I, “in India all 
actiana of debt and personal actions against persons subject to 
military law other than soldiers of the regular forces, within the 
jurisdiction of any Court of Small Causes shall be cognizable by 
such Court to the extent of its powers, ” the words “ within the 
jurisdiction” referred to " actions” and not to “ persons,” and 
that, under the section, actions of debt and personal actions against 
military men over which any Small Cause Court would ordinarily 
Tsxcrcise jurisdictionshouldho cognizable by such Court to the 
extent of its power; and when such an action of the value of 
Ks, 400 and under had to be brought against a military man 
f (other than soldiers of the regular forces) at a place lying beyond 
the jurisdiction of any Small Cause Court, then and then only it 
ehould he friable by a Court of Bequests.” 

The following question was referred to the High Court : 
Whether, under the circumstances, the Patna Court bad j'urisdic- 
tion to try the suit 

The opinion of the Court (UiTTER and Noiiiiis, JJ.) was as 
follows :-~ 

We are of opinion that the view taken by the Judge of the 
Small Cause Court, Patna, of s. 151 of the Army Act (44 and 45 
Viet , c. 58) is correct ; and we arc of opinion that Major Prender- 
gast’s pay may properly be attached in execution of the decree 
obtained against him. 

K. J!. c. 
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APPELLATE CIVIL. 

Before Mr. Juitiee Hitter nnd Mr, Juttiee OranU 
GRISn CHANDRA (one or the DErENPiim) t> KASIIISAURI DEBI 

(Plaintiff) and BROJO SUNDARI DEBI (Pbofosma Defendant).® 
Tranefer of Pi operty Act {IV ^ 1882), «. 135 — 2Vjn^fr«e^ti claim for 
smaller ra)ue — Heeocery of full amount of debU 

It is not the object of a, 135 of the Transfer of Property Act absolutely to 
prevent a transferee, who has purchased a claim at a smaller value, from 
recoveriog tho full amount of the debt duo from tho debtor, 

Brojo Sunoari Dari claimed the sum of Ks, 540 as her 
maintenance allowance under tho terms of a registered chrar 
executed in her favour by her step-son, Grish Chandra Moitra. 
She sold her claim to Kashisauri Debi for a consideration of 
Rs. 344. The transferee brought a suit against Grish Chandra 
for tho recovery of the full amount of Rs. 640 as principal 
and Rs. 110 os interest The defendant in his written statement 
denied tho title of the purchaser and pleaded payment to 
Brojo Sundari. 

The Munsiff dismissed the suit on the ground of a flaw in the 
deed of sale. The District Court decreed the claim. On 
appeal to tho High Court, it was contended that the plaiotlfT 
was not entitled to recover anything beyond the amount for 
which she purchased the claim. 

Baboo Lai Mokun Da^ for tho appellant. 

Baboo Ishxcar C7tundcr Chuckerbutltf for the respondent. 

The judgment of the Court (Mitter and Grakt, JJ.) was 
as follows : — 

Mitter, J. — The only point which wc think it ncccssaiy to 
notice is that raised in the third ground of the petition of appeal, 
viz., ” that tho plaintiff is not entitled to recover anything 
beyond the amount for which she purchased the claim.” 

•Appeal from Appellate Decree No- 2333 of 1885 against tliC decree of 
0. O. Dey, £«<)., Judge of Pubna aod Dogra, dated Ibo lOth of July 
1835, reversing the decree of Baboo Depin Beharee MukLerjl, MaasiH of 
Pubet, dated the IClh of Pebruar}’ 1835. 
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1886 The plaintiff ia the transferee of a debt due to one Brojo 
Qgjg” Sundari Debi from the appclbnt before ns. The claim is 
Chandba to recover Rs. C50, made up of Rs. 640 principal and 
KAcnisAOBi Rs. 110 interest This actionable claim was admittedly 
purchased by the plaintiff for Rs. 344 ; and it is contended 
before us for the first time in second appeal that, under s. 1S5 
of the Transfer of Property Act, which applies to the transaction 
under which the plaintiff became entitled to this actionable 
claim, the plaintiff is only entitled to recover the price which 
she paid, and the incidental expenses of the sale, although the 
third ground does not admit that she is entitled to those 
expenses. 

We are of opinion that this contention is not valid. Section 135 
does not say that a transferee is not entitled to recover from the 
debtor the full amount of the debt duo from the latter. It 
simply says that the debtor would he wholly discharged hj pay- 
ing to the buyer the price and the incidental expenses of the 
sale with interest on the price from the date the buyer paid it. 
In this ease the debtor did not pay to the plaintiff the amount 
mentioned in the section, nor is it ollegcd that he offered to 
pay that amount, and that the plaintiff refused to accept it. 
The section, therefore, is not applicable to the present case. 
Clause (d) of that section also points out that, even if the debtor 
had offered to pay the amount mentioned in the section after 
the decree in the lower Court, be would not have been discharged, 
becauss that clausa says that the former part of the eectiou 
will not apply where tho judgment of a competent Court has 
been deVivered confirming tbe claim. Wu are, tbetefam, t»{ 
opinion that this objection b not valid. 

We dismiss the appeal with costs. 


K. JL c. 


Appeal dismissed 
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Hefort Mr. Juttlee MeDontU and Mr. Jutltce Decerley. 

,OKE NATH SURMA and others (PLAiNTirFs) v. KESHAB RAM DOSS 

AND OTHERS (DEFENDANTS).* 

ItuUi/arioutness — Mi^oinder of cavto of acdon — Ciml Procedure Code, 1882, 
#. 28 — Suitfor declaratorjf decreeSpee*fie Stlitf Act (/ of 1877), #. 42. 
The plaintiffs having obtained a decree for the possession o£ certain lands 
,nd having received formal possession thereof, brought a suit against 8G 
lersons holding distinct and separate tenures in those lands, on the allcga- 
:ioD3 that, "oo the plaintiffs attempting to measure the lands, and calling on 
:he tenants to pay rent, ten of the defendants described as prod^ans or head- 
nen formed a combination and gained over the other defendants with a view 
to iojure the plaintiffs : that through tlieir help and endeavour the remain- 
ing defendants failed to recognize the plaintiffs os landlords, and declined 
to pay any rent or to allow them to measure tlio lands, driving away an 
Amin who went to measure the lands oo behalf of the plaintiffs, and thereby 
preventing the plaintiffs from exercising their proprietary rights ; that the 
plaintiffs brought suits for rent against some of the defendants, and in those 
suits the defendants denied the plaintiffs’ title as landlords, whereupon the 
plaintiffs seeing the necessity of instituting a suit for declaring the defend- 
ants tenants of tlic land withdrew the suits for rent.” They stated their 
cause of action to “ be the defendants’ aet of not tecogalting us as their 
landlord and thereby preventing us exercising ourproprietary rights in respect 
of the land in suit, and not allowing us to make a measurement of that 
land, and also withholding the payment of rent” ; and prayed for a decree 
establishing their proprietary right and declaring the defendants to be their 
tenants. BeJd, that there was but oue and the same cause of action against 
all the defendauts, ciSft combioation to keep the plaintiffs out of the 
enjoyment of the property they had purchased , and that tho suit was not 
muUirarious within s. 23 of the Civil Procedure Code. Heldf also, that the 
declaratory decree prayed for could be made notuithstaoding the plaintiffs 
might have asked for possession of the lands. 

The judgment appealed from in which the iacts arc fully 
stated was as follows 

“The plaintiflsarc theproprietorsof twolalula— No. 6, Maho- 
med Nazim and No. C, Mahomed Aufftr. In the year 1877 they 
brought a suit against one Nosrat Itajs, proprietor of taluk 
No. 3, for the recovery of certain lands churned as appertaining 

* Appeal from Appellate Decree No. 807 of 1835, against the decree of 
J. Kelleher, Ejvj., Judge of Sylhet, dated tbeSlh Februaiy 1885, revetsio- 
tbs decree of BaboiRam Kumar Pal, Rai Bahadur, Subordinate Judge of 
that District, dated the 4th of July 1834. 
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ISSG The judgment of the Court (SIcDoNELL and Beverlev, JJ.) 

Lokr Nath 'vas as follows 

SPRitA tIjq circumstances of this ease arc fully set out in the decision 

KrsxMi of the lower Appellate Court. 

Ram Doss. ^ '■ 

It is contended in second appeal that the District Judge is 
UTOng in law: (1) in dismissing the suit on the ground that 
difiorent causes of action against different defendants separately 
have been joined together ; and (2) in holding that a suit for a 
more declaration of title without further relief is not raaintaiu- 
ahlc under s. 42 of the Specific Belief Act. 

In deciding the first point, the Judge has relied upon the Full 
Bench decision of the Allahabad lligh Court in the ease of 
I^iV'sing Diis V. Manjal Dabi (1), in which it \^as held that, 
A\hcrc several distinct causes of action are alleged against dis- 
tinct acta of defendants who arc not jointly liable in respect of 
each and all of such causes of action, a suit against all the 
defendants jointly is bad in law. 

In the present case, however, it is contended that the cause of 
action alleged against all the defendants is one and the same, 
viz., a conspiracy on the part of all the defendants to keep the 
plaintifTs out of possession of their property; and we have been 
referred to the ease of Gajadhiir Pershad Kamin Sh\gh 
Y. S'dieb Poff (2), where a number of ryots were held to have 
been properly sued in one and the same suit, on the allegation 
that they had fraudu Icutly used a foigcd jamatandi paper 
with the view to support certain ino7;itmrt claims which they 
put forward, and thereby to oust the plaintiff from the full 
enjo^-ment of his proprietary right. 

In tlic present ease, the cause of action is said to ha\e accrued 
in consequence of the defendants not admitting the plaintilTs to 
be their landlords, not allowing them to exercise their rnalili 
rights to the disputed lands, not pacing them the rents, and not 
allowing them to measure the lands (sec para. 5 of the plaint). 
And this cause of action is said to have arisen on the dates oq 
which the written statements were filed in the rent suits which 
the plaintifTs brought against some of the defendants. 

0) 1. L. R, 5 All, 1C3. (2) 10\V. R,203. 
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The allegation in tho plaint is that some of the defendants 
and the j)i‘fdeccssora of others combioed to prevent tho plain* 
tiffs from measuring tho lands, and further that some of the 
defendants, who were sued for rent, put in answers denying the 
plaintiffs’ title. 

These statements arc somewhat vague, and do at first sight 
give rise to tho impression that several distinct causes of action 
against different sets of defendants arc being joined in one and 
the same suit ; but on the whole of tho pleadings, we think it 
must be taken that there was really but one and the same cause 
of action against all the defendants, vh., a combination to keep 
the plaintiffs out of the enjoyment of the property which they 
had purchased. 

Only 5 out of tho 80 defendants appeared, and their defence 
was that they had a maltki right to a lO-anna share of the 
lands in suit This defence was apparently put forward on be- 
half of tho other defendants as well as themselves, though it 
was at the same time alleged that some of the defendants were 
acting in collusion with tho pJainti/fs. The District Judge 
says 

“Tho plain facts are that there arc 80 tenants of distinct and 
separate lands who refuse to p.ay rent to the plaintiffs, have never 
paid them any, and deny their title to recover any such rents." 
But the mere fact that these tenants hold distinct and separate 
lands affords no suff ciont reason why they should not be joined 
as co-defendants in the same suit, if, os the Judge finds os a 
fact, they have combined to keep the plaintiffs out of possession. 

Section 28 of the Code allows all persons to be joined as 
defendants against whom tho right to any relief is alleged to 
exist, whether jointly, severally, or, in tho alternative, in respect 
of the same matter. In the present suit, it is alleged that the 
right to o declaration of the phintilTs' title exists against a!l tho 
defendants, inasmuch os they all deny the plaintiffs’ right to 
receive the rents of the hand In disputa 

Tho section in question goes on to say that "judgment may 
bo given against such ono or more of the defendants as may bo 
found liable, according to their respective liabilities without any 
amendment" of the plaint Ami s. 31 of the Code provides 



Lokr Nath 
SDRUA 


Kffiias 
Ram Doss. 
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1886 that “no suit shall be defeated by reason of the misjoinder of 
LOKE N^tij parties,” but that “ tho Conrt may in every suit deal with the 
Sdbma juattcr in contioverq' so far as regards the rights and interests of 
the parties actually before it” 

By s. 45 a plaintiff is allowed, subject to certain conditions, 
to join several causes of action against the same defendant, or 
the same defendants jointly ; and if it appears that such causes 
of action cannot conveniently be tried together, the Court is not 
to dismiss the entire suit but to order separate trials thereof, or 
make such other order as may be necessary or expedient for 
their separate disposal. 

We think then that, under the circumstances of the case, tliis 
suit ought not to have been disroiasod on the ground of misjoin- 
der. In this view we are supported by the decision in Omur AH 
V. WeylayH AU {\). 

Nor in our opinion was the suit liable to be dismissed on the 
ground that the declaration prayed for could not bo made under 
B. 42 of the Specific Belief Act. 

It is contended that the pl:doti6s, being out of possession, should 
have sued to recover possession, and not merely have sued for a 
declaration of their title. We think that this was unnecessary. 
The plaintiffs were not seeking for kbas possession, but merely 
for possession by receipt of rent from the defendants. Under 
these circumstances, even if the plaintiffs bad sued for and 
obtained a decree for possession of the property, that possession 
could only have been delivered by notifying the declaration of 
the plaintiffs’ title as prayed for. We think, therefore, that the 
omission to sue for possession was immaterial, and that the suit 
was not liable to be dismissed on this ground. 

Under these circumstances we reverse the decree of the lower 
Appellate Court and remand the case to that Court under 
5 562 of the Code for trial of the appeal on its merits. 

Appeal allowed and case remanded. 

(i; 4 G 1 j R, 45S. 


J V. w. 
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Before Mr. Justice PorUr and Mr. Justice Jffneic 
TORAH ALT KHAN and others (two or the Dependants) r. NILRUITUN 

LAL AND OTHERS (PlAIMTIFPS )® ^ 

Lmitation Act (ATT 0 / 1877;, Soft. 77, ..Ipft. 61, 115, 120— i7on?y which 
plaintiff was obliged to pay i» consequence of acts of defendants. 

On the 29tli May 1873 one T. drew from the Iiaods of a shroff a sum of 
money which had been deposited by him in the came and to tbs credit of a 
third person. On tiie death of such third person his heirs sued the shroff to 
rccoTcr the sum deposited, and on the SOth January 1878 obtained a decree, 
in satisfaction of which the shroff paid the decretal money into Court on the 
15th Januaiy 1833. On the 5th February 1831 the shroff sued T, the heirs ol 
the third party and another person (who owned to hapiDg received some of 
the money from T)^ to recover the sum he had been compelled to pay under 
the decree of 1878. 

Seld, that tho plaintiff's cause of action aroso at the time when ho actually 
paid down the money on the 15th January 1883, and that tbo suit therefore 
was not barred by limitation. 

On tbo 2Cth January 1871 one Torab AU Khan deposited a 
sum of Rs. 1,829 with the firm of Nilmttun and Co. to tho 
credit of tho account of one Asgar Hossaio, receiving from 
tho firm a receipt for that sum. On the 20th July 1871 ono 
Ghuni Lai (a servant of ono Mussamut Bhikhan, an aunt 
of Asgar Hossain) presented tho receipt to the firm of Nilruttun 
and Co. and received payment of Rs. 200, which payment was 
endorsed upon the receipt, and was also entered in the books 
of the firm. Subsequently further payments were made 
personally to Chuni Lai on production of tho receipt, aud on 
the 29th May 1873 Torab AH Khan himself produced the receipt 
to tho firm and drew out tho balance of the money, with the 
interest due thereon, and returned the receipt. 

Subsequently to the death of Asgar Hossein, his widow, sons 
and daughters brought a suit against the firm of Nilruttun 
and Co. to recover tho sum deposited in tho name of their 
father ; aud on the Slst January 1878 obtained in such suit 
n decree. 

^ Appeal from OrJer No. 327 of 1895, t^iost the order of T. Smith, 

Esq., Judge of Oys, dated the 7th of September 16S5, Fererslag the decreo 
of Daboo Dinesh Chuuder Roy, Subordiuste Jodge of Ihal dlstriot, dated the 
SOth November 183*. 
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crc(]jU>r77«'^^‘e widow nnd sons of A'*gar Ilos^cin, volanu.^- 
K.VO .,p ..,oir portion, of the erfc^l 


ti.cdocrcc,b«t ns rcffinlcd tho share in thc_ decree belong^g 
(o tho daughters (nho were minors) execution •»^a3 ^ 
and tho sum duo «as dopodted in Court bj Kilruttun an 
on the 15th Jnniiary 1S83. , 

Nilmttun nnd Co. then demanded from Torab A i oo 
sum whidi ho had rcceii-cd from them, nnd ho ndmittc a 
he liad made it over to Miissamtit BhiUian, who aUo re use o 
repay tho amount she had received Thereupon Nilmttun an 
Co, on the 5tli February ISSl', brought a suit against Torab 
AH Khan. Alussamut Bhtklmn nnd tho ir-iinor daughters of 
As^ar Horscio, the minors being rcprcscnt,.cd by their elder 
brother as guardian, to recover the sum by bitn on 

account, dating tbcircaiisc of action from th(\p ] 5 th Janiiaiy ISSS* 
Torab Ali pleaded limitation, and contenij^j that, inastnach 
M he was not a party to the suit in which decree of th® 
noth January 187S was obtained, ho could d made liable 
in this suit V 

ilussamut Bhildion pleaded limitation, and cod\ gho 

was not a necessary parly to 4hc^it pi- 

The minors put in no written stafehrenb*' \ Y\ 

The Subordinate Judge found that, when Torab 
money, he impliedly, if not expressly, promised the 
the money to the persons entitled thereto without ^ 

inasmuch as he had not done so, ho as well as t^h\y 
to whom he paid the money bad acted fraudulent^ ^ 
the plaintiffs, and that the plaintiffs’ cause of action agai'^ f , „ 

—XL. J.. J _L-L i 


arose as soon as the baud was discovered, which was, wAwe’ 


decree in the first suit was obtained, viz., the 30th Januarywer 
be, therefore, bold that the suit was barred by Art. 113 o\ 
Limitation Act, even allowing that tho plaintiffs were entn 
under Art. 95 to extend the period 'of limitation so a^A 
allow time to run from the time that the fraud became knonl ^ 
to the plaintiffs. J 

The plaintiffs appealed to tho District Judge, who held thatl 
the breach of the contract by Torab Ali was a coiitinuingt 
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thac, tnoreiore, Uii IIU; <n ^ % 

^tijabal Ali (1) the suit waa not barred 

The defendants appealed to the High Court 

Baboo MohesK Chv.nd€r Chotvdhi'y and Moulvi Mohamed 
Yusuf for the appellants contended that there being no contract, 
the suit did not fall under Art. 113 of the Limitation Act ; 
but that it would either fall under Art 96 or 120 ; and 
relied upon the case of Raghumoni Audhikary v. A'ifmoni 
Singh Deo (2) 

Mr. ir. M. Rixs and Baboo Rash Behari Ghose for the respon. 
dents were not called upon. 

The judgment of the Court (Porter and Aoxew, JJ.) was as 
follows 

The plaintifi's’ case is that, on the 2Cth of January 1871, 
the defendant Torah AU opened a banking account with their 
firm in the name of one Asgar Hosscin ; that on the 20th of 
Hay 1873, Torab Ali drew out the amount of the balance at 
the credit of Asgar Ali, and made it over to the defendant Mus- 
samut Bhikhan , and that, on the 30th of January 2878, a 
decree was made against the plaintiffs for ’the refund of this 
amount at the suit of the heirs of A^gar Hosscin. The plain- 
tiffs further state that some of the heirs executed a release to 
them for the amount of their shares, ond that they were obliged 
to pay the sum of Rs. 930-0-0 to the other heirs on the 
15th of January 1883. They now sue for this sum and for 
Rs. 125-15-G for interest The suit was instituted on tho 
5th of Fcbniary 1881. the plaintiffs alleging that their ca*niM 
of action accrued on the day when they had to pay tho ruin 
of Ils. 930-0-C. The first Court held that the suit 
governed by Art 115 of the second Schedule to the 
Act, and that it was barred, having been insttlukd fhau 
three years from the date when the fraud was dUcovir.iJ 
declaiou was reversed on appeal, the Judge holding ff kJ 
defendant Torah Ali’s breach of an implied contract, \ 
the cause of action, was a contioning breach, and {Lit f'„i i,;,* 
wa^ not barred It has been nrgued for lh«» sy*^!lU:»‘ .ttj* 
(1) 1. L. I? , C Ali , <i7. (5) I. L- R, J f.C. ■ 
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18 S 6 either Arts. 95, 96, or 120 of the second Schedule to the 
ToBAp ALi Act apply to the case, and that the cause of action 

Khan accrued either on the 29th of May 1873 when Torah Ali drew 
NiLrcTTON the balance, or, if not then, on the date when the plaintiffs 
6rst became aware of the alleged fraud, and in either case more 
than six years before the suit was instituted. There does not 
appear to be any article which applies precisely to this case ; 
the article which appears most applicable is, we think, Art. 
Cl, which provndes, a period of three years’ limitation from the date 
when the money is paid, for a suit to recover money payable 
to the plaintiffs for money paid for the defendant. Wc do not 
think that either Art 95 or Art 96 apply. The suit is 
not to obtain relief on the ground of fraud or mistake hut to 
recover a specified sum of money which the plaintiffs have had 
to pay in consequence of the act of the defendant, Torah 
Ali. Until that money was paid, the plaintiffe did not suffer 
any loss. The mere demand by tbo heirs of Asgar Hossein 
did not giro the plaintiffs a cause of action against the defend- 
ants, nor did the institution of the suit The demand might 
have been abandoned, or the suit might have been dismissed. 
And even supposing that the plaintiffs had admitted their 
liability to the heirs, they would not have suffered any loss 
until they actually paid tho amount claimed ; and that is 
shown by what actually happened in this case when some of 
the heirs released the plaintiffs from their claims. The plain- 
tiffs do not pretend to say that they are entitled to recover more 
than what they actually had to pay. We think, therefore, that 
the cause of action accrued on the 16ih of January 1883, the 
date when the money sued for was paid, and that the suit is 
not barred by limitation, and we dismiss the appeal with costs. 

Appeal disviissed. 


T. A. p. 
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B^on Hr. JtiUtt lleDs^eU a»i Jfr. Jmttut BrrtrUy. 

GOWEl PKOSiD KUXDU JUfO orscfts (PuiSTtm) r. Rlil RATAX 
SIRCAB AXa 0 THS 23 tDETEroiST*).* 

Linitsiifn Aeiy 1ST7, Jrt lA->5iaI r^ft»3 ef taU prrttfJs paid a 

iriVl mffr fjr mxdir t. 295, CSrC Bmeian 

Ccdty 1S52— 

la <iecc^?a cf a decree six perscas tie plalatiSe LsA certaxa 

property broa^it ta sale, tie proceels o£ »birti were bioc^it iato Ceart. 
The defeaiiats, irho it!J five separate deor e e s araiart sssse cf tie persaai 
s^ilatt wioa tie p!iiati5a’ decree «as obtalaed, applied to hare tie asaast 
ia Coart nteabty diitribated; aal ia aocoriaaee tIA aa order of tie 
COart, dated loth Septeober IS?*), tils araa doae, tie proceedi bela; dirtri* 
bated ia ptopartJoa to tie araoaata of lie decrees. Ia a sail bewail ea 
24di Ac^ast 1S33 s^iiart tie defeaiaata, oa tie allentioa Out tie 
p’aiatiSs irere eatitled to the erbi’e of tie pnxreeJs CT ia lie Oteartir* 
for dirtribatlea ca * difereat priartple: HtU lie sal: was ose to i«t 
«s>Ie tie crJer, xai cot haria; beea brecgbt withla oae jnr frea lie date 
of tie order ens bmed br Uslutiea caler Art. lA Sci. II of Act XV cf 
1577. Btai XUbu r. Blorart Du (1) distiagctsied. 

ITdJ, s!«\ that there vas eo ai^/riaier cf eaa*es of astioa by msoa cC 
all tie defrS'iaU belag tartaieJ ta cae salt. 

The plaictiS otiained a docrw agMnst six persotij, ia ese- 
cuUoa cf Trhich decree certain properties were sold, and a sum 
of Rs. S,IC4 brought into Court as tbe proceeds cf the sale. 
Meamrhile the dcfcudiuts had obtained fire separate decrees 
aijainst some of the p»ersori3 against whom the plalutifTs* decree 
oas obtained, and applied to hare the amount m Court rateably 
distributed botTrecn thein«clrc3 and the plaintiS^ This was 
done hr the ilunsiiT who, oa loth September ISSO, ordered 
that Its. 1,17S should be allotted to the plaiati&. and the balance 
to the defendants ia snms proportionate to the amounts of their 
decrees. The plaintiSs, oa the 2ltb Au^st IS*^, brought the 
present suit against the defendants nnder the last clause cf $. 295 
of the Civil Procedure Code, alleging that iher were entitled to 

* Appvil frea Appellite Deer** JCo. 1511 cf tgilart tie «!*«Te cf 

C. B. Gvrett, E.*;, jelge cf 2 l-rcrgunaii*, «lue4 tie 2‘dj cf Miy 1 * 25 , 
»*f’ci:anlhe decree cf lUtvo Knstc* Ctcnler Cirtt'rji, S^t'erilaite 
cf thil d-‘tri.t, dilcJ ti^ 25'.i cf Jeae 15*1. 

(1) I. L. D, 1 AO, 235. 


15*5 

.ly-ins. 
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legs have the entire fund paid over to them. The plaiutifis asked 

goatbi for a decree for the amount received by the defendants, or, if the 

Kdsdu • should be of opinion that the defendants were entitled to 

r. some share of the proceed'', that the distribution should be 
ItAM Ratan 1 . , - . 

SiEcAB made with reference to the extent of the judgment^dchtors 
share. 

The Subordinate Judge found that the suit was, if it was 
a suit to set aside the order passed under s, 295, barred by 
limitation, or if not, it was bad for misjoinder of causes of action. 

The Judge on appeal held on the authority of Ram Kishnn v. 
Bhaimni J)a&s (1), that the suit was not one to set aside the 

order under a. 295, and was not barred by limitation; but 

that it was bad for misjoinder. He, therefore, dismissed the 
appeal. 

The plaintiffs appealed to the High Court. 

Baboo Gb'ja Stinker Moozoomdar and Baboo Gum Rass 
Baneijee for the appellants. 

Baboo Alohesh Chunder ChotvdkrTf and Baboo Rash Behavy 
Qkose for the respondents. 

The judgment of the Court (McBoxeu. and BEVERUSV, JJ.) 
after stating the facts, continued os follows • 

On appeal the Additional Judge held that the suit was not 
barred by limitation, but that it was bad on the second 
grouud. 

Against this latter finding, the plaintiffs have preferred a 
second appeal, and the respondents seek to uphold the decree 
of the lower Appellate Court on the ground of limitation. 
It is contended that they arc not at liberty to do this, not 
having givea notice to the other side under the provisions of 
6 561 of the Code; but wc think that, under the terms 

of that section, it was not necessary to give the appellants 
notice. 

The Judge has ^^osed of the question of limitation rely- 
ing on the authority of the case of Ram Rishan v. Bharvani 
Btess (1) ; but the circumstances of that case were different 
(1) I luR,! A1I,3J3 
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from those of the present, and the decision is, therefore, not 18S6 
applicable. In that ease it was held that a suit to recover oo»ria 

the sale proceeds paid away under an order of the Judge, which kcsdu 
was made without jurisdiction, was not a suit to set aside that ^ 

order, inasmuch as the order itself was a nullity. But in Siccau. 
the prescut case the order of distribution was made by a 
Court full}' competent to make it, and was a good order until 
set aside. 

Jlorcover. it is not easy to sec how any relief could he granted 
to the plaintiffs without setting aside that order, and in fact 
the plaintiffs mtually ask to have it set aside, because they 
ask as an alternative prayer in their plaint that, if they arc 
found to be not entitled to the whole of the assets, those assets 
may bo distributed on a principle different from that adopted 
by the Muusiff. 

We have been referred to two cases decided under Act VIII 
of 1839 — Gogixram v. Kartkk Chtmdcr Singh (1) and iroonia- 
moyec Bxtmonya, v. i?ctni BuUh Chcilangce (2), wJjich decided 
that a suit brought to obtain a refund of sale proceeds paid away 
by the Court in coutraveution of the provisions of s. 270 of 
that Code must bo regarded as a suit to set aside tho order 
of tho Court. The fourtli clause of a. 205 of tho present Code 
runs as follows 

“ If all or any of such assets bo paid to a person not entitled 
to receive the same, any person so entitled may suo such persons 
to compel him to refund tho ossets.” 

Assuming that such a suit may be brought by one of llio 
parties to tho distribution as effected by the order of Court, 
thiuk it must be regarded as n suit brought by liim to set 
aside that order, and therefore it must bo broiiglit nitliin oiio 
year from the date of the order. Tho present suit not haling 
been instituted within that period, i\e aro of opiuiou that 
it is barred by limitation under Art. 13, Sch. II, of the Limita* 
tion Act 

On tho other jwint «c are clearly of opinion that the suit 
should not have been thrown out for im'«joindcr of |>arlic 3 . In 
(I) Il.L K.Siip Vol,I0-‘J, 9\V It, Oil 
11') 1C W It, II. 
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the CISC of Jirojo Kath Chu<3:erinWj r. Baney Madhxib Bischit 
(1), it Tvas held that, in a suit brought to set aside an ord^r 
under s. 270 of Act VIII of 1859, all the parties to the distri- 
bution ought to be made parties to the suit We find that a 
similar vieu- was expressed xa a recent decision by a Dirision- 
al Bench of this Court in Appeal from Original Decree 
291 of 18S-J, decided on 8th September 1885, in respect of 
suits under s. 295 of the present Code. In this case, it uas 
absolutely necessary that the Court should hare before it all 
the parties to the distribution if it was to decide whether that 
distribution had been cfiTccted upon a proper principle. 

Slorcorer, under ss. 28, 31 and 45 of the Code, it would 
seem that the sait should not hare been dismissed on this 
ground. As n-e hare held, however, that the suit is baned 
by limitation, the appeal is dismissed with costs. 

J. V, w. Appeal dismisoed. 


Stfort Hr. JatUee Ghoamillf. Justice Grant. 

AlUIED irmZA SAHEB xst> axotdse CPuivnrrs) f. A. TBOilAS, 
Eircrrott to thc Esiitc or roe UTt Me. J. P. WISE aso OTsees 
(DETESOaXTS) • 

Court Feet Act ( FT/o/lSTO), &A. / and //, ArL 7, ct. S^Suit 
after rejection of etaim to attaeitd propfH^~.dd valaran Stamp. 

In eseentJou of a decree bj lie defendant, certain propertr was atlsched 
as beins that of tbe jodgmcnt-deblor. Tbe plaintiff preferred a claim, 
bat bis claim was disallowed, and the property ordered to be sold. In a 
suit to have it declared that tbe property belonged to tbe plaintiff; Held 
it was a snit in which conscqaential relief was asked for, and that the ad 
caiorcntdnty prescribed by Schedule I of the Court Fees Act was payable 
on the plaint, and not that provided by Schedule II, Art 17, 

Jalaluddin Mahomed f. ShohorttUoh (2} followeil. 

Ik execution of a decree obtained by the defendants against 
the plaintifl&’ father Mahomed Mirza, certain properties were 
attached, to a share of which the plaintiffs alleged they were 
® Appeal from Appellate Decree Ko. 2533 of 1835, against the decree 
of J F Bradbury, E*!., Jadge oZ Dseter^nnS'e, dated tbe 3rd of Septem- 
ber ig85, aHIrmin- the decree of Baboo Beni iladhub Slitter, First 
Subordinate Judge of that district, dated the 21th of April 1685. 

(1) 23 W. R , -131 (3j J5 B. L- R., Ap 1 ; 22 VT. R., 422. 
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entitled, and to which they accordingly preferred a claim : that 
claim was struck off the file for default in prosecution. The 
plaintiffs petitioned for a review of the order striking off the 
claim, but the application rejected. The plaintiffs then 

brought this suit to establish their right and title to the share 
they claimed in the disputed propcrrics. The prayer of the 
plaint was : “ (1) that a decree may be passed declaring the shares 
of the properties under claim to be the property of the plaintiffs ; 

(2) that a decree may be passed for costs of Court with interest ; 

(3) that the Court may be pleased to grant any other relief 
which it may deem the plaintiffs entitled to according to equity.” 

The plaint here a Court-fee stamp of Its. 10. The Subordinate 
Judge was of opinion that the plaint should be stamped accord- 
ing to the value of the properties in dispute, and gave the plain- 
tiffs time to affix the proper stamp , and on the order not being 
complied with, he dismissed the suit On appeal, this decision 
was affirmed by the Judge The plainUHs appealed to the High 
Court. 

Baboo Durga Mohan Dass for the appellants. 

Baboo Rash Dehari Ghose for the respondents. 

The following eases were riled: — Chunia Ram Dial (1); 
Gidzari Mai Jadann Rai Begam y. Sahh Ram 

(3j ; Manraj Kuari v. Radha Prasad Singh (4); and Dhondo 
SaUiaram KvXkami v. Oovind Bahaji Kulkami (5) in favor 
of the appellants ; and Jalalnddin Mahomed v. ShohoruUah (G) 
for the respondents. 

The judgment of the Court (CnosE and Grant, JJ.) was 
as follows 

The only question we have to decide in this appeal is whether 
the lower Courts were right in holding that the plaint was 
insufficiently stamp<Hl, because the stamp duty payable was not 
Rs. 10 under cl. 3, Art. 17, Scb. II of the Court Fees Act, 
but the ad valorem fee as prescribed by Sch. I of the said Act. 

(I) 1. L. R , I .Ml . 3C0 (3) I. L. R,C AlUStl. 

(J) I. L. n , 2 All, C3 (t) I L n,CAll,tCC. 

(5) I L R , 2 Dorn , 20 

(<■•) 15 n. L r. , Ap. 1 , 22 W. R , t *2 
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It appears that, in cxccutinn of a certain decree obtained by . 
' one Thomas against Mahomed Mirza, the property in suit was 
attached as belonging to tHo jtidgmcnt*dcbtor. The plaintiff 
preferred a claim, but his claim was disallowed, and the property 
in question was ordered to be soid. Thereupon, the phintiff 
brought the present suit to have it declared that the property 
belonged to him and not to Mahomed Mirza. 

It seems to us that thii was a suit where consequential relief 
was asked for. It was a suit which w’as brought for the purpose 
of establishing the plaiottfis' right to the property in question, 
and with a view to free the property from the attachment which 
had been put upon it, and to protect it from being sold as the 
property of Mahomed Mirza. In this view of the matter, we 
are of opinion that the suit would not fall within Art J7 of 
the Sch. II of the Court Fees Act, and that the ad valonm 
duty as prescribed by Sch. I was payable upon the ploiat 
Our attention bos been called to certain decisions of the 
Bombay and Allahabad High Courts No doubt these decisions 
are in favor of the view taken by the appellant, but they aro 
opposed to a ruling of this Court — Jalahiddin Mahomed v. 
Shohorallah (1 ;, and from enquiry we have made upon the subject, 
it appears that this ruling has been for several years followed in 
this Court IQ taxing and levying Court-fees payable upon 
petitions of appeal. Wo agree in (he principle Jaiddo^vn in the 
said ruling, and accordingly dismiss this appeal with costs, 
j. V. w. Appeal dismissed. 

Brfoit Jutltee JXonuanA Xlr. Jvtlxce yiatjxhvion. 

SUNGUT LAL (Pwjaxirr) «•. BAIJNATH ROY and others 
(Dbfendahts).* 

InUrest—Interett at intreaseJ rate — Peualln — Contiacl Act, ts. CO, 74 — 
AppraprialioR ef iHtymenU. 

In consideration of an advance of Ra. 118, the defendants executed in 
favor of the plaintiff a mortgago bond, dated 3rd November 1875, by which 
* Appeal from Appellate Decree No. C3I of 1880, against the decree of 
Caboo Bolae Chand, Subordinate Judgo of Bhagulpore, dated tlio 2Cth of 
DcLcnibcr 1885, modifying tho decree of Daboo Kali Nuinar Bose, Uunsiff 
of Degiiserrai, ditod (he 30lh of Dccembci 1881. 

(I) 15 D L R , Ap. 1 , 22 W. R , 422 
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it was stipulated that the amount sbouMbe repaid “in kiuil by delivery of iggfi 
half the amount of the nibbi crops of every description produced at Sunoot Lal 
first class rates, and in caso the same is not paid in kind, it will be paid t>, 
principal with interest from the date of execution at one anna per cent. 
per mensem in cash in the month of Bamkh 1287 F.S. (April 1880).” 

The defendants admitted execution of the bond, and pleaded payments in grain 
to the amount of Rs. 13G, which they failed lo prove. It was found that tho 
plaintiff had received payments ingrain to the extent of Ra.71, more than half 
of which, however, he claimed to be entlllcd to appropriate to the payment 
of other antecedent debts which avcrc due to him by the defendants. It 
was not stated at the time of payment towards whicli debt the payments 
were to be applied ; but all the payments were admittedly made in kind: 

27eid, that the plaintiff was not entitled to appropriate the payments to tho 
antecedent debts, inasmuch as, within tho meaning of s. CO of tho 
Contract Act, there were “ other ctreumslances” indicating that the payments 
were made in liquidation of the amount of the bond. ifeW, also, that the 
Increased rate of interest being made payable from tho date of the bond, 
and not only from the breach of the contract, roust be taken to be in tho 
nature of a penalty and only to bo taken into consideration as a basis upon 
which damages for the breach of contract were to bo estimated Tlie prin- 
ciple on this subject laid down in the case of iJachnloi'h v. CVoto (I) 
approved of< 

This suit was brought for the recovery of Rs. 404*14, being 
the amount of principal and interest due on a registered mort- 
gage bond, dated the 4th Kartick 1287 FS. (3rd November 
1879), alleged to have been executed by the defendants Baijnath 
Roy and Nunku Roy in favor of the plaintiff for Rs. 118-1. 

The condition in the b ond was that the amount was to bo repaid 
“in kind by delivery of half the amount of the rubbi crops of 
every description produced at the first-class rates, and, in ca.se 
the Same is not paid in kind, it will be iwid principal, with 
interest, from the date of execution at one anna per cent, per 
mensem in cash m the month of Bysack 1287 F.S. (Apri!- 
May 18S01, by the defendants, and the mortgage will be thereby 
redeemed.'’ 

The plaintiff admitted having received Rs. 33-7 in grain 
towards tho payment of the debt 

Tho defendants admitted execution of the bond, but stated that 
they had paid in grain Rs. 13C from time to lime in repayment 

(0 I. L. R, 9CJc,C32. 
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ISS6 of the amount borrowed ; thej' also pleaded that the plaintiff 
Sdsoct lIl ought not to recover interest at the rate claimed, which was 
BMisiTU joserted in the bond as a penalty imposed to obtain the 
Hot. speedy realization of the money covered by the bond 

On the evidence it appeared that the plaintiff’ had received 
payments in grain to the amount of Rs. 71 from the defend- 
ants, but had appropriated all but Rs. 33-7 to other debts 
which were undisputed due from them to him The JIunsifi’ 
held that he was justified in doing this, and that the defendants 
had failed to prove their payments of Rs. 13fi. He held also 
that the interest was at a penal rate to which the plaintiff was 
not entitled. He gave a decree for the principal Rs. 118 and 
the same amoant for interest, making Rs. 236, with costs in full 
and interest at 6 per cent per annum. From this decision the 
defendants appealed and the plaintiff’ preferred a cross appeal. 
The defendants contended that the decision was wrong in not 
allowing their alleged payments to bo credited, and in awarding 
costs at the full amount The plaintiff questioned the decision 
of the iluQsiff in respect of the award of interest at a lower 
rate than that stipulated for 

The Subordinate Judge held that the defendants were entitled 
to be credited with the Rs. 71 admitted by the plaintiff’ to have 
been paid, inasmuch as the plaintiff was not entitled under the 
circumstances to appropriate the payments to other debts, 
without showing, os be bad failed to do, that the payments 
were actually made in respect of the other debts. He said : “As 
according to the terms of the bond the defendants were to pay 
a penalty in default of paying grain as stipulated, it must be 
held that what they paid was towards the satisfaction of the 
bond, unless the contrary was shown, and that it could in no way 
be justifiable to allow the plaintiff’ to credit the grain paid by 
the defendants to some other account, and make the defendants 
pay a penalty at a heavy rate of interest on the ground of default 
which they actually did not make.” 

The Subordinate Judge gave a decree for Rs. 47, the amount 
of principal after deducting Rs. 71, ^vith costs on the propor- 
tionate sura decreed and 6 per cent interest Ho refused to 
allow auy of the interest claimed on the bond, being of opinion. 
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for the reasons stated by them above, tliat the plaiutiff !iad 
been dealt fairly by the defendants. 

The plaintiff appealed to the High Court, 

Baboo Kilkant Zahary for the appellant. 

Baboo Kishorey Loll Qoswami for the respondents. 

The following cases were cited in argument: — 

For the appellant — Peetambur Chatterjee v. Kalee Claim 
Roy (1) •, iZosAe-stir Sw,rma/4 v. Kaleehinath Surmah (2) ; 
Shah Mahkanlal v. Srikrishna Singh (3); Sohodra Bechee v. 
Beendyal Lall (4); Kemble v. Farren (5); Omda JHianumy. 
Brojendro Coomar Roy Chotodhry (6); BrojoHshore Roy v. 
Madhnb Persad it/isser (7); In the matter of the petition of 
Kobocoomar Bose (8) j Mackintosh v. Crow (9) ; BaUdsken 
Das V. Run Bahadur Singh (10) ; Bchary Lall Boss v. Tes 
JTnmin (11). 

For tho respondent.— Bjcftoofc Katk Panday v. Ram Zochiin 
Sing (12) ; Boley Dobey v. Sidesu-ar Rao Baboo Roy Kur (13) ; 
Muthura Persad Slngy. Luggun Kooer (14). 

The judgment of the Coart (Noreis and SlAcrnERSON, JJ.) 
was as follows 

Wc arc of opinion that this appeal should be dismissed. 

Two grounds have been taken by the learned pleader for the 
appellant In the first place, he complains that the Court below 
was wrong in not allowing his client, the plaiutiff, to alloeatc 

(1) 11 D. L R., 137 note , U \V B., 43C. 

(2) 11 D. L, R., 133 note; 11 W. It, 415. 

(3) 2 D. L R. P C., 4* 

(4) 11 B L. R, 433 note 

(5) 3M i.P.425.,S C. , CBio};, HI. 

(C) 12 B. L. B.. 451 , 20 W. B, 317. 

(7) 12 B. L. R., 45Gnote, 17 W R,373 

(8) 12 B L R, 457 note, 17 W R . 43l 

(9) I. L Rn 9 Calc . C83 

(10) 1. L R, 10 Calc., 305. 

(11) 1 L. R. 10 Calc. 7C1. 

(12111 B. L. i:.. 135. 19 W U.,271. 

(13) 4 B. L R. Ai-h W- 

(II) 1. L. U, 9 Calc, CIS. 


not 188r, 
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i??5 (he money value of the grain payments made by the defendants 
gexerr him towards the extinction of certain debts due from the 

CiiJVATn to tliG plaintiff, before the execution of the mort^a^ 

i-oT. bond upon which this suit is brought ; and he based his conten- 
tion upon a GO of the Contract Act. That section says : '• Where 
the debtor has omitted to intimate, and there are no other 
circumstances indicating to which debt the pament is to bo 
applied, the creditor may appiv it at his discretion to any law- 
ful debt actually due and payable to him from the debtor, whether 
its rccoverr is or is not barred by the law in force for the time 
being as to the limitation of suits.” 

It is impK)s:^ble to say that there arc here “ no other ciraim- 
stances” indicating to which debt the payment was to be ap|»licd. 
There is not only no evidence on the record to show that there 
Ixad been an agreement between the parties that the antecedent 
debt or debts should be liquidated by payments of grain, 
but there is specific evidence that this one debt— the debt upoa 
this bond— should be liquidated by payments in kind and not in 
money. Wo think, therefore, that the Courts below were abund- 
antly right in disallowing the plaintiffs claim to allocate these 
grain payments towards the extinction of the debts due before 
the execution of this bond. 

The second ground upon which the learned pleader relies is 
this, that the Courts below are in error in having treated the 
interest mentionod in the bond as a penalty and not as liquidated 
damages. 

The exact terms of the bond are not set out in the plaint : 
they have been read to us; they amount to tliis, that there is 
a present advance of Rs. 44-1, and bygone debts amounted 
to Rs. 73-13, and the mortage was in consideration of Rs. IIS. 
There was a stipulation that, if the whole mortgage debt was not 
repaid by deposit of crops by By^akh 12S7, then one per cent, 
per mensem as interest should be charged, not from the breach of 
the contract, that is to sav, not upoa the failure to deliver any of 
the specified quantities of the grain at the specified time, bat the 
interest was to run from the date of the bond. A great many 
cases as to whether this, under the circumstances, is to be consider- 
ed os penalty or liquidated damages have been cited before us. 
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The case which the learned pleader for the appellant has relied 

upon most strongly is the case oX Sehary Lfill Data v. Tej Ifarain Sn.'focT Lil 

( 1 ). That case was decided by Mr. Ju<vticc Tottenham and myself, baunath 

and though in that case no reference is made to a good many of the 

cases, which have been cited here, and though the distinction 

w’hich is drawn by Mr. Justice Wilson in the case of ilaeldntosh 

V. Croiu (2) is not there taken, yet the distinction docs, as a matter 

of fact, exist, and though it is not the ratio decidendi in that case, 

it none the less exists. In the case of Ddianj Lall Dasa v. Tej 

J\^ttrain (1) the increased rate of interest became duo upon the 

breach of covenant and not from the date of the original bond. 

Now, the distinction seems to be, as we think, perfectly well drawn 
by Mr. Justice Wilson. In giving judgment in the case of Mackin^ 
toah V. Croio (2), he points out that practically s 7i of the Contract 
Act has done away with the distinction between a penalty and 
liquidated damages, which, ho says, "must bo borne in mind in 
dealing with cases decided before the Contract Act, many of which 
turned upon this distinction Under this section, whether a sum 
would formerly have been licld a penally or liquidated damages, if 
it bo named in the contract as tho amount to bo paid in coso of 
breach, it is to be treated much as a penalty was before os tho 
maximum limit of damages.” 

Then he proceeds to point out the distinction between the 
increased rate of interest to be paid from the date of breach 
ami tho increased rate of interest to bo paid from tho date of 
the bond. Wo think that distinction is a w'cU-founded one, and, 
upon the strength of that distinction, wc ought to hold that this 
interest is in the nature of a penalty and only to be taken into 
conndcration as a Ikvah upon which damsges for breach of contract 
arc to be estimated That being so, wp see no reason to interfere 
with the rate of damages at which the lower Appell.atc Court 
has arruoil Wo, llicrvforv, think that this appeal ought to be 
<li«nns.«ed with cost.s. 

difinif*'‘(t 

(n I I. R. to 

t2)I L IJ.a C»lc‘.,c«9. 

12 
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J]f/vie Jfr. Jtttltet If’i/ton onJ Mr. Jtrshce Porttr. 

TAJALEIJ ALI AIJAU (VLAtSTire) e KAMAltVVDl^ DI2UYA 
(DerESDANT.)® 

Compromise e/ suit— Compromise exletidi'iff beyond (htUm^soJ the tuil—Ctrii 
dVoeedure Cmle (dct of 1881), s. 375 — Compromtse, Modification <•} 
termt of. 

Tlic ojily coinpromisc wliicli a Court cob iq any coso be boand nn'ki 
e 375 of tlio Code of Civil Proccduro to enforce, is one «LicIi adjust?, 
wholly or ID part, the ouU , maticra going beyond the suit cannot, if included 
111 ft compromise, be eo enforced. 

A Court refusing to grant a decree on a compromise going beyond the 
suit, cannot however grant a decree modifying the terms of the proposed 
compromise, but must leave the parlies to proceed with the suit os they may 
be advised. 

Keferen'CE under a. 615 of the Code of Civil Procedure. 

The plaintiff sued on a bond executed by the defendant under 
M’hich the latter had borrotved from the former Rs. 30 agreeing to 
pay interest at the rate of nine pie per mensem, or Rs. 56 
four annas per cent per annum The total amount of principal 
and interest due under the bond at the time of suit amounted to 
tls. 29. 

On the day of hcarin", the defendant entered into a compromise 
'uith the plaintiff, whereby he bound himself to pay Rs 22 in 
satisfaction of the whole claim including costs, agreeing to pay 
such amount on the 5th 3fagh 3292, B S., or on failure so 
to do, to pay interest at the rate of Re. 1 per diem on the whole 
amount. A petition embodying these terms was filed, and the 
Court passed a decree in accoitlance therewith, contingent on 
the opinion of the High Court as to (1) whether the Ci'n'I 
Courts can take cognizance of a compromise entered into by 
parties in a pending case whereby one of such parties agrees 
to pay a usurious rate of interest, and whether a decree can 
be passed thereon under s. 375 of the Code of Civil Procedure ; 
and (2) whether the Civil Courts hove power to refuse to grant 

• Cn il Reference No. 2 A of 16SC, made by Baboo IDietra Jlobaa Jlitra, 
Munsiff of Bcsamguoge, dated |Le ISth of January 188G, 



VOL XIII J 


CALGUITA SERIES. 


171 


a decree upon such a compromise, granting, however, a decree 
modifying such terms : — 

No one appeared on the reference for cither party. 

The opinion of the Court (Wilson and Porter, JJ.) was as 
follows : — 

The only compromise which a Court can in any case be bound 
under s. 375 of the Civil Procedure Code to. enforce i s one which 
adjusts the suit wholly or in part— not one which goes beyond the 
suit. 

The compromise proposed in the present case embodies a new 
contract, much wider in its scope than the mere adjustment of 
the claim in suit We think, therefore, that the Small Cause 
Court Judge is not bound to enforce it, and, if not so bound, he 
is certainly right to refuse. 

Ho cannot, however, modify iL lie must leave the parties to 
proceed with the ca«o as they may choose. 

T. A. P. 


APPKLl.ATE CIVIL. 


Btfort i/r. O' Kintal^ ani .t/r. Juitire A$ntrf. 

CHAIRMAN or TneNAIIIATI MUNICIPALITY {1st Pautt, Clujust) 
r. KISlIORl LAL GOSWaMI (2soPAiiTr, Claimajit) asd the 
COLLECTOR C':ocR Act X or 1870.* 

JJenjal Municipal Aet (Utiij. Jet Fcf 1876,) • dZ—Vantnpal Cor/waf.ont— 
Commiitlonert-^lltgfil tifiO'it/^Conipenialion — Land Aeqaiixtion Act, X 
cf 1870. 

Section 32 of Act V of 1876, the Denyil Mtfnicipal Act, enacts that “sll 
roa'l', hri'lges, cmhmAmcnt*, tanks, wharves, jetties, wells, channels 

sod drains in any Munnpality (not being pnrste property), and not 
niamtilne<I hy Government or at Ihe pjblic exp*n«c. now exisling, or which 
shall hereafter he made, and the pavrm'nts, stones an 1 other materials 
thereof, and all erection*, matcriiN, implements aal oth»-r tluags prorilerl 
therefor, shall vest in, and belong to, the Commissi r»en> " 

JhU, that the «onl ■•roals" in this se^iion d'es n'>t incl ide the s>i!I 
beneath the roads. 

• .^piyal from Ori.nnal Pecree No 2?2 of 18^1, anisst the derrre ef 
n. IWverilge, E'*! , Ju Igc cf 21 Per^anahs, «Iitel the 2a I cf At' ~j»t l??l 
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This was an appeal from an order of reference made bj 
Baboo Kadha Binod Bisha, Special Deputy Collector, under 
s. 15 of Act X of 1870 to the Judge of the Court of the district 
of the Si-Pergunnahs in respect of certain lands acquired for 
the East Indian Railu’ay Company, for purposes in connection 
with the Hooghly Bridge. The grounds of the reference are thus 
stated by the Deputy Collector: “The question for adjudication 
in this case is one of title to land. The Xaibati ITunicipality, 
having acquired good title to the land both by adverse possession 
of more than twelve years, as also under a 32 of Bong. Act V 
of 1876, claims, through its Chairman, the ownership of 
the land and the amount of compensation awarded for it. 
But the intervenor. Kishori Lai Goswami, opposes the cbim, 
and demands the compensation for the land, on the allegation 
that the land being situated in Jlouzah Garifa, appertaining to 
his revenue-paying estate Habiltshabar, town Ko 1193, it forms 
part and parcel of his estate.” 

In giving judgment on the reference the District Judge said : 
" This is an apportionment case, the contest being between the 
zemindar of Garifa and the Naihati Municipality. It is admitted 
in the letter of reference and cannot be denied that the land 
in dispute is part of Kishori Lai Goswami’s zemindari. It is 
included in his village of Garifa, and the plots are marhed in 
the survey map of the village. The zemindar has also proved 
by his naib that the land is in his zemindari The claim of the 
Naihati Municipality is based on the ground that the land in 
dispute forms part of a public road irithin the Municipality. 
The land taken up was over a road leading from the village to 
the river bank, and is known as the Senpara Bathing Ghat 
Hoad. The Municipality thereon found a claim to be the 
owner of the soil, and asserts that they have been holding the 
land for twelve years adversely to the zemindar. But it is plain 
that they have no right to the land, they have no grant for it, 
nor did they acquire it under the Land Acquisition Act or in any 
other way. The road-way was theirs, but the soil remained 
%viih the zemindar It is only a very few years ’ago that they 
took possession of the road and repaired and widened it ; no 
douht the public used the road before that, and possibly the 
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public acquired a right of way, but this would not give tlic 
public or the Naihati Commissioners a right to the land." 

The District Judge found that the Municipality had got Ks. 300 
compensation in respect of their right of way over the road, 
and he held that the zemindar was entitled to the remainder, 
namely, Ks. 230. The Naihati Municipality appealed to the High 
Court. 


ISSO 

CUAinjIAN 
OF TilK 
Naihati 
3IO.VICI* 
PALITt 

Ki^uori 

Lali. 

OOSWAJIf. 


Baboo Unnocla Pershad Banerjee, for the appellant 
Dr. Teoilohja Kaik Milter for the respondent. 

The judgment of the Court (O’Kincalv and Acnew, JJ.) was 
as follows : — 

This is an appeal from the decision of the Judge of 2 ^-Per- 
gunnahs on a reference under the Land Acquisition Act, X of 
1870. 

The Municipality claimed compensation for the whole soil, 
on the ground that they have a title to the property under 
s. 32 of Act V of 1870. The zemindar claims the money on 
the ground that the soil is his. Therefore what we have to 
decide is, whether, under s. 32 of Act V of 1870, the Muni* 
cipality got all the sub*soil under the public way. Section 32 
runs as follows : “ All roads, bridges * • • * 

and the pavements, stones and other materials thereof, and all 
erections, materials, implements, and other things provided there- 
for, shall vest in and belong to the Commissioners." 

If therefore the word "road" carried with it all the soil, 
all the materials, and all the erections on it, this enumeration, in 
express words, of “ pavcincDts,” *• stones,” Ac., would be iin- 
necessar)*. Clearly then there must be some limitation to the 
word “road." It docs not mean cserj'thing above aaJ below 
the road; and we think, looking at the ca.se of The Veslnj of St. 
Mum, Acirinyfon v. Jacols (1) that the sub-soil did not b.'long to 
the Miiniciiiality. 

Wo therefore di*misi the apjval with costa. 


r. o’K. 


(I) L n,7ii It. 17 
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Before J/a Jutlice Printtp ani Mr, Juslice DertAty. 

ISSr. JODOONATII 31UXDUU (DBcnEE-noLOen) v. BUOJO 3I0UUN OIIOSE 

(J0DOUE\T-DEI!TOn) ASD RAJ NAIUIN’ GIIOSE (ACCTIOH-PPEaiASER )* 

Appeal — Sale in Breeutioa of Decree— Cteil Procedure Code, t. 291 — 
application for leave to l/td—DeereeAioIdtr. 

No appeal lies from ao order pisswl utnlcr s, 29i oE the Civil Procedure 
Codcrefusto" permissiOD to a decree-holder to bid at a sale in eiecution 
of Lis decree. 

In this case Jodoosath ^luodul obtaiued a decree for arroarJ 
of rent against Brojo Mohun Ghose and others, and in execution 
of that decree he attached certain property bcloDging to the 
judgment-debtor, Brojo Mohun Ghosj?, and obtained an order 
for sale. He then applied to the Court executing the decree for 
perraissiou to bid at the sale, but his application was rejected. 
From the order rejecting his application the decree-holder appealed 
to the High Court. 

Baboo 2Cil Madhuh Bote for fho appellant. 

Baboo B/tuban Mokiin Bass for the respondents. 

The judgment of the Court (Prinsep and Beverlet, JJ.) was 
delivered by 

Pbiksep, J. — This is an appeal against an order passed by the 
Munsifif refusing to jpve the decree-holder premission to pur- 
chase at a sale held in execution of a decree. 

In our opinion no appeal lies against such an order. The 
appellant’s pleader contends that an appeal lies under s. 5SS, 
cl. 16, but that clause seems to us to allow an appeal only 
against an order under s. 294 confirming or setting aside 
or refusing to set aside a sale of immoveable property, and not 
against an order refusing to give a decree-holder permission to 
bid. The appeal must therefore be dismissed with costs. 

Appeal dismissed. 

p. o’k. 

* Appeal from Order No. 73 of 188G njainat the order of Daboo Gopnl 
Chunder llancrji, Munsiif of Boocgrain I'n Jessore, dated iLc 28lh of 
December 1885. 
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CRIMINAL REVISION. 


De/ore Mr. Justice Prinsep and .Ifr. Justice Grant, 

GOLUCK CtlANDRA PAL Avo otoebs (Petitiokers) r. KALI CIIARAN 
DE (OprosiTE Partt.)* 

Criminal Procedure Code, «. 145— /Vnol Cx/e, #. ISS^Disohedienee to order 
of Pullie Servant — Inquiry as to possession— Partiee to inquiry. 

In May 1883 tho District Magistrate of Tlppcnih liclj an inquiry as to 
tiso poascasion of certain lands cLiimcd by A and 17, and luving found on 
ttio c^^(lenco taken by bim that A \>as in possession, be passed on order 
on the Slst of May 18SJ, declaring that A nas entitled to bold possession 
of the disputed land until evicted in due course of laav, nnd forbidding if 
and all others to disturb A’s possession until sneh disturbance should bo 
cRcctcd in due course of law. Prcvionsly to November 1835, Z7 sold an 
cigbt*anna sharo of hu interest in tbo disputed land to C, who at tho time 
of his purchaso had notice of tho order of tho Slst of May 1883. In 
November 18SS, P and others nent to tbo disputed lands, and attempted 
to turn A out of possession by force, and to compel tho tenants of tho lands 
to pay rent and giro kabuliats to 17 and 0 At tbc time that i7 and hi'i 
companions uent to the disputed land, the latter ucro an arc of tho order 
of tho 2UtofMuy 1683| though none of them was a p.arty to tho inquiry 
then made hy tho District Slagistratc. In December 1885, they were nil 
tried and found guilty of disobcdtcttco to an order duly promulgated by a 
public servent. Jltld, that the com Iclion avas right. 

Semlle, that a reference by a Slagislratc to a Police report avhicb clearly 
sots out tho probability of a breach of the peace is a sufTicicnt statcincnt 
of tho reasons for the Magistrate’s being eitislicd of tbo cxistcni-e of n 
dispute likely to cause a breach of the peace, within the meaning of a 14S 
of the Code of Criminal Procedure. 

In this ease one of the neensed, Bukshi Shonar, was tried and 
coinictcd under s. 15 of the Penal Code for harboiirirg persons 
liircd for an unlawful as.«cmbly, sahilc the others ncrc trietl 
and convicted fur di^obeihcnre to an order duly promulgated 
l»y n public fcraant under ^ J8S of the Penal Gxlc. Tlic 
f.icls of tho c.aso nro as follows - 

Ikuly in ISSR, a ilisputo anwe between Kutubudin. one of the 
Mccuved, nnd rital zemindars nanu-d Nag aa to the owntr>hiji 

• Cxiiidnal UfMtik'n No 73 <-f IS^C, Bgalu^t (he order by Ihloo 

bir-l CSindri IVj-jU M'guTatc c£ Tili-rt!i, dil-i 

Ihccula 18t5 


1886 

April 30. 
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J?55 of a certain piece of land of which both parties claimed to be in 
GoiccK possession. In May 1SS3, the District Magi^^tratc, Mr. Hopkins, 
in consequence of certun imports which he had roceired from 
the Police, held a proceeding under s. 143 of the Code of Crirai* 
Cui&^K Ca nal Preveedure, and haring come to the conclusion on the 
eridence that the Xag zemindars were in possession of the dis- 
puted lands, he recorded an order declaring that the Xag 
zemindars "arc entitled to retain possession of Jowar Xilakhi.’’ 
the disputed land, "until crietod in due course of law, and all 
parlies, Kutubidin and all others, are forbidden to disturb such 
possession until such disturbance is ofTected in due course of 
law." This order was passed on the 21st of itaj 1SS3. Kutub- 
udin applied to the Sessions Judge to cancel the order of the 
District Magistrate, but the application was rcyecledL 
Some time before November ISS5, Kulubadin sold a nioiotj 
of the disputed land to one Abdul Barec, who purchased with 
full knowledge of the order of the 2lsl of Mac 1SS3, and on 
the 21st of Norember 1SS5, one Kali Charan De, the fcahsiJJar 
of the Nag zemindars, complained to the District M.agt.«tratc 
that Kutubudia and the other axused had gone in a body to 
Nilakhi armed with and spears, and had by foreo extorted 

money from the lyots of that place, and forced them to sign 
kabuliats in faroor of Kutubudin and Abdul Banrc. Tlie 
District Magistrate made over the case to the Deputy Magis- 
trate, who found that all the accused, with the exception of 
Bukshx Shonar, had, with full knowledge of the order of the 
2l5t of May 1SS3, gone to Nilathi for the purpose of supporting 
the claims of Kutabudio and Abdul Baroe; he found the charge 
made by the Lahsildar proved as against all but Bukshi Shonar, 
whom he found guilty of harbouring the others, knowing that 
they had been cmplored to become members of an unlawful 
.assembly, and he sentenwd them some to imprisonraeut and 
some to pay a fine. These findings and sentences were upheld 
by the District Magistrate on the 7th of January 1SS6. Thcre- 
u|x*n the accused applied to the High Court under the pro- 
\ iMons of s. -J-jn of the Code of Criminal Procedure, and obtaine^l 
a nik- ealJiug upin the other sid' to show cause why the coniic- 
tioa- sb-'nld not be set aside 
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Mr. Evans for the petitioners argued (1) that the order of the i8Sr; 
21st of May 1883 was not directed to any of the accused j and golcck 
(2) that order was not a legal one, and the accused were not 
bound by it He referred to CAunder Madhtib Ghose v. J’lij- ^ 

gut Chnncler Sen (11 and Eunnnd Karain Bhoop’a case (2). Ciiabas Db. 

Mr, Gasper and Baboo Ambica Charan Bose for the opposite 
party. 

The judgment of the Court (Prissep and Grant, JJ.) was as 
follows 

This is an application made on behalf of twenty-four persons, 
one of whom, Bulrshi Shonar, has been convicted tinder s. 157 
of the Indian Penal Code and the others under s. 188 As 
regards Bukslu Shonar, it is sufficient to state that there is evi- 
dence which has been bcHcvcd by the Deputy Magistrate and 
by the District Magistrate in appeal, which is sufficient for his 
connctlon. There arc no grounds for interfering as a Court of 
Bovision in respect of this person. 

It appears that in 1883 an order was passed by the Magistrate 
under s. 145 of the Code of Criminal Procedure in a dispute 
between certain members of the Nag family and Kutubudin, 
in which it was decided that the former was in possession of 
certain lands, and it was declared that they were entitled to 
retain possession thereof until evicted in due course of law, all 
disturbance of such possession until such criction being for- 
bidden. 

The petitioners arc in the service of Kutubudin and one who 
has purchased a small share of liis property which adjoins the 
land in dispute, or haic been engaged by those who represent 
these jicrsons in the immediate neighbourhood of this land. They 
have now been convicted under *. IbS of the Indian Penal Code 
of haling disobeyed an order passed iii 1883 under a 143 of 
the Code of Criminal Procedure, knowing that by this order tliey 
wore ditx-ctcd to abstain from interfering with the jx»$cs«ion of 
the Nng family. 

The first objection rai«ed is that, inasmuch as the order was 
iiot directed to them, they have not been properlv coavjctcd 
under a 16S. 

(1) 4C.l*R,4fS. (S) I. I* E, 4 at;, €W. 
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order in question %yas no doubt passed in a proceeding to 
chakd^*^ none of the petitioners wero parties, but it was a general 

Pal order and had the cfTcct of notifying to all concerned in the 

Kali ^‘■’putc then under adjudication that, as between those persons and 

Chaban Dn. the Nags, the Nags were to be maintained in possession. The 
petitioners arc either sen’ants of Kutubndin, the unsuccessful party 
in that case, or the purchasers of a share in his estate, and the 
attempt made to disturb the possession of the Nag family is exactly 
on the same grounds as set up in that case. That the petitioners 
were aware of the Ma^strate's order is clear, and the only question 
thereforo is whether they can properly be punished for direct dis- 
obedience to it That order not only forbade all disturbance with 
the possession of the Nag family, but referred the opposite party 
to the Civil Court for a determination of the claim to possession 
set up by him. It is in consequence of an assertion of this very 
same claim that the present proceedings were instituted. The 
facts found show that these petitioners at the instance of Kutub* 
udin have attempte'd to disturb the possession of the Nogs in 
disobedience of the Magistrate's order, and they ore therefore 
liable for the consequences as much os Kutubndin. Wo are 
accordingly of opinion that on the facts found by the lower 
Courts the petitioners have been rightly convicted. 

It is next objected that the order in question w’as not a legal 
order, and that therefore the petitioners were not bound to obey it 
It appears that instead of putting on the record of this trial 
as an exhibit the order itself, the Magistrate has made part of 
that record the whole of the previous record. This w’e remark 
was a most unusual and unnecessary proceeding, since the only 
portion of that record which was relevant to this trial was the 
order itself. Mr. Evans accordingly claimed the right to refer to 
all these proceedings, and contends that there is nothing to show 
that the Magistrate recorded a proceeding setting out the grounds 
upon which ho considered that a breach of the peace was immi- 
nent, such as would authorize his interference between the parties » 
and ho further contends on the authority of certain cases decided 
in this High Court, that the proceedings arc bad for want of 
jurisdiction, and that consequently the order was without authority’ 
and cannot be enforced. ’ 
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The cases on this point are, ^re observe, contradictoir, and if it itsc 
really arose wc should feci bound to refer the matter for settle- goIcc^ 
ment by a Full Bench ; but on examinatioa of the record xre find Chisdea 
no valid ground for this objection. The Magistrate refers to a r 
Police report which clearly sets out the probability of a breach of cniHis^De, 
the peace, and we must regard that report as forming part of, 
and incorporated with, the Magistrate’s proceeding. 

We accordingly see no sufScient grounds for interfering as a 
Court of Revision. 

The rule is discharged. 

Jiuh discharged. 

V. O’K. 


Btfore .Vi* JutUa O’/Ctntaft/ and 3/ir. JiuWiVtf Jjnt’T. 

ANUXD JJOYt DADIA (PETirroxte) r. SHURSOilOYt (OrrosiTf 
Pabtt.)* 

Criminal Proadure Code, t Hb^Jallur right— Tanjille immoetalte 
properly— Diepr It regarding a jullur, 

A tlhpute eonccroia; c /u/4uf ri^bt in doI • dupatc cooeeralo^ “ UnyiiAo 
immoveable propcrt>'’ nidtin tbe meaoiogof 1 . 145 of Ibe C'>)e t<f Cri'ijliirl 
Frocolurc, and cannot be inquire*! into by a Ma^stnte under (be |rorbI'>{.* 
of that eectiin. 


J 
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18 S 6 "Under these circumstances,” (referring to the evidence of the 
A'KViiD disputes between the parties), "it appearing to mo on the grounds 
siovr ^Dabia recorded that a dispute, likely to induce a breach of the 
sihtbkomoti peace, existed between Maharani Shumomoyi, zemindar of 
Pergunnah Bahirbond, and Rani Anund Moyi, zemindar of Per* 
gunnab Pangah, concerning the fishery known as the BasJierhai 
chora situate within the local limits of my jurisdiction, all the said 
parties were called upon to give in ft written statement of their 
respective claims as to the fact of actual possession of the said 
fishery, and being satisfied by due inquiiy had thereupon, ivithout 
reference to the merits of the claim of either of the said parties 
to the legal right of possession, that the claim of actual possession 
by the said ilaharaui Shumomoyi from Kowalipara GhAt down 
to the river Dhurla as marked in the plan is true, I do decide 
and declare that she is in possession of the said fishery from G. 
to H. marked in the plan, and entitled to retain such possession 
until ousted by due course of law, and do strictly forbid any 
disturbance of her possession in the meantime.” 

Rani Anund Moyi Dabia presented ft petition to the High Court 
under s. 430 of the Criminal Procedure Code, to set aside the 
order of the Deputy Magistrate. 

Mr. Evans (Baboo Grija <StttnX;ur Mosoomdar with him) for 
the petitioner contended that the subject of dispute, being merely 
the right to a fishery and not the right to possession of tangible 
immoveable property, the Deputy Magistrate had no jurisdiction 
to pass any order under s. 145 of'the Code of Criminal Proce- 
dure. He referred to Promotka. Bhmana Deb Roy v. Doorga 
Chum Bhuttacharjee (1) and tj Krishna Bhom Dntt v. Troi- 
lolcia Nath Biaivas (2). 

Baboo Srinaih Daa for the opposite party. 

The judgment of the Court (O’Kinealt and Aqnew, JJ.) was 
delivered by 

O’Kinealt, 3 . — We are of opinion that this rule should be 
made absolute. 

The only point that we have to decide is whether the Deputy 
Magistrate, in dealing with the case, dealt with it merely as o 
(1) I. L. n.. U Calc., 413. (2) I. L. R., 12 Calc., 539. 
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case of dispute regarding a julkur right, or a ease of dispute lor isso 

possession of land covered with water. If it were a case of pos- anund 

session of land covered hy water, and the right to fish was the 

ordinary right of a person who owned the land, clearly the Magis* SnoRNOMOTi. 

trate would have jurisdiction. On the other hand, if what he 

has decided was merely the right to fish and nothing more, the cases 

in this Court go to show that the Magistrate could not decide the 

case. Therefore, as I have already said, what we have to decide 

is, whether the Magistrate tried this as a case for possession of 

land covered with water, or simply as a dispute about the right to 

fish. 

The Magistrate says : *' I do decide and declare that she is in 
possession of the said fishery from 0. to H." * * » * ^ and 
there is nothing to show that the Magistrate tried this case as for 
possession of land covered with water. 

That bsing so, wo must set aside the order of tho Deputy 
Magistrate. 

Order set aside. 

p. o'k. 


PRIVY COUNCIL. 

DHARANI KANT LAETIRI CnOWDDRY (pLAwnrr) tr KRISTO 

KUilABI CHOWDURANI AMD Auorneit (DsyBNDANTs). /Jroary 

7 & 18. 

[On appeal from the High Court at Calcutta.] Jifareh 6. 

Benami transaclion — Purchaaein the nameof Hindu wife. 

■ Tbo question for decision was wbetlier a parcliise in 1643, in the name 
of a Hindu wife, of an Interest in part of her bosband's ancestral estate, 
was for herself, or for her husband, her name beio'f nsed henamt forbini. 

The High Court, at the hearing in appeal, considered certain previous 
decisions in cases arising out of lenam* transactions. But in arriving at 
its conclusion, which was that the property was the wife’s, it proceeded 
entirely on the evidence in the particuUr ewe. The judgment of the Judi- 
cial Committee, whicli also went upon the evidence, was, on the contrary, 
tliat the husband was, in fact, the porchaser, the purchase being lenami 
in his wife’s name. 

• Present : Lobd Dlaceoubs, Lobd JIIoKKSWbu., Lobd HoBdocsb, and 
SiK R. Coccu. 
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i8Sfi Appeal from a decree ^6th Fcbruarj' 1882) of the High Court 
DiiAnANr tl)» reversing a decree (9th April 1880) of the Subordinate Judge 
lISi 0^ Mymensingh. 

CiiowDHBY The decree of the High Court, against which this appeal was 
KnisTO preferred, had the cflect of maintaining the title of the pnn- 
cipal defendant, Srlmati Cbowdhrani, in a three gundas share 5a 
nnaAHi. ^emindari lands in PergunnaliShcrpur,2illah Jlymcnsingb. She 
died pending this appeal ; the respondents, who were entitled to 
any interest in the property that she might have, being substitut- 
ed for her, under an order in Council of 22ud March 18Si. 

The object of the suit was to obtain a declaration of proprietary 
title (subject to an outstanding mortgage on part of the pro- 
perty), in the plaintiff to a three gnndas share in the estate 
above named, formerly belongingto GoluckNoth Chowdhry, hus- 
band of SrimatiChowdhraDi, the defendant The plaintiff claim* 
ed as purchaser at on execution sale on Cth September 187b at 
which sale ho bought the right, title, and interest of Goluck Noth 
in a twelve annas share in the land It was the plaintiETs cose 
that such share included the three gundas share in suit, although 
the latter stood in tho name of Srimati Chowdhrani. wife of 
Goluck Nath, Ijaving been bought in by him at the sale, and the 
conveyance taken in his wife’s name. 

The defendant Srimati Chowdhrani contended that she had, 
out of her own funds, purchased the three gundas share on 
the 9th of Juno 1842, when her husband’s interest therein 
- was sold at the smt of Government, in discharge of certain 
liabilities under which he had come. 

The Subordinate Judge was of opinion that Goluck Nath had 
furnished the money for the purchase, using bis wife’s name for 
taking the conveyance, henami, for himself; and that he had 
afterwards remmned in possession. He found that Srimati 
Chowdhrani was without funds of her own wherewith to make 
the purchase. 

On appeal, the High Court (McDonelL and riEI-t), JJ.) found 
that the evidence was in fovor of there having been an actual 
purchase on behalf of Srimati ChowdhranL The judgment, 

(1) I. L. R., 8 Culc , 645 ; CiouJkmn* v. Tanni Kant Laliin CIiOKdhrt/ 
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which is reported in the volume of these reports for 1882 (I) issc 
refers to the decisions on the subject of the presumptions, said to dharani 

liavc arisen in cases somewhat analogous. The Court declined to 

^ Laiiiri 

recognise any rule that, in the absence of evidence showing the CHownnny 

source of the purchasG«moncy, there M'as a presumption that Kristo 
property purchased by a Hindu wifc Jiad been acquired with her ^cnow- 
husband’s money. The question at issue was decided entirely •onRAKi, 
upon the evidence in the particular ca.so, and the judgment 
of the Court of first instance was reversed. 

On this appeal, — 

Hr. T JI. Coxcie, QC, and Mr. .fi. K. Hoync, appeared for 
the appellant 

Mr. II. Coiccll for the respondent. 

Reference was made to Snenuxn CUmnUr Dexj v. Oopal 
Chundex' Chuchex'huttu (2) ; Raja Chxinder Katk Roy v. Ramjai 
Mazuradax' (3J, in regard to the burden of proof, and the pre- 
sumptions arising from the position of the parties. 

On a subsequent day, 6th March, their Lordships’ judgment 
was delivered by 

Sib R Couch. — A tasaleonthoCthofSeptemberlSTl, in oz- 
ccutionof a decree against one Ooluck Nath Chowdhry, the oiiginal 
appellant, Tarini Kant Lahiri Chowdhiy, who has died during this 
appeal, became the purchaser, for Rs. 61,100, of whatever right, 
title, and interest Goluck Nath had in 12 gundas out of a share of 
1 anna 15 gundas of the zemindaiy No. 144' of Pergunnah 
Sherpur in the Zillah llymenslngh, oad received the sale certi- 
ficate of the Court, dated the 30th November 1871. It does not 
appear that he took any steps upon this purchase to obtain 
registration of his name, but upoaSrimati Chowdhrani, the widow 
of Goluck Nath (he having died in the meantime}, making an 
application, under Bengal Act VII of 1876, to the Deputy 
Collector of ilymensingh to have her name registered in respect 
of the three gundas share of the 1 anna 15 gundas, he objected, 
on the ground that she had no share in the estate, and was not 

(l) I. L It , 8 Calc , 547. (2) ll Moore’a I. A , 28. 

(3; 6 B. L It., 303. 
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1885 entitled to registration. The title of Srimati Choirdhrani was said 
Dharani to be founded on a purchase by her, at a sale on the 9th of June 
LAmRj 1842, of the three gundas share, part of 12 gundas, of which her 
CiiowDHRY husband Goluck Nath W'as then the proprietor, by the Collector 
Ksisto of Slymcusingh, in satisfaction of a claim of the Government 

AJiiow^ against Goluck Nath as surety for one Jugal Kishoro Sen, who 

nauANi. employed in the llymeosingh Collectorate. The appellant 
contended that this purchase was a benami transaction, and that 
Goluck Nath was the real owner of the throe gundas when the 
sale to him was made The Deputy Collector rightly refrained 
from deciding that question Ho found that Srimati, subsequent' 
ly to her purchaso, obtained registration of her name as proprie- 
tress jointly with the other proprietors, but did not find the date 
of it more precisely. He found that the ijardar, who will be 
referred to afterwards, was in possession for her, and that her 
name was in the previous register of proprietors, and ordered her 
to bo registered as proprietress of what he described as equivalent 
to the three gundas share. This order was made on the 2Sth 
Febiuary 1878, and in consequence of it the present suit was 
instituted, on tho 27th of Fcbruaiy 1879, by the appellant against 
Srimati and her son Hurro Coomar Chowdhry. The plamtprayed 
that tho plaintiff's title to the three gundas might bo declared, 
and his name bo directed to be registered in respect thereof. The 
written statement of Srimati stated that she made the purchase 
bond Jide, and really for herself, with the money of her own funds 
and own stridhan. 

Goluck Nath was tho son of RimaNath, one of five brothers, 
each of whom had a share of six gundas in the estate. On 
the death of Rama Nath, Goluck Nath became entitled to 
his six gundas. He afterwards inherited tho six gundas of 
one of his uncles, and, being thus entitled to twelve gundas, 
became surety for Jugal Kishorc Sen, and pledged one-fourth 
of his then share in the property. This fourth was the three 
gundas sold on the 9th of June 1842. Subsequently Goluck 
Nath inherited the share of another uncle, and he then sold 
a twelvc-gunda share to one Shib Dyal Tewari, and, upon 
thesamo date, he and his wife Srimati executed, in favour of Shib 
Dvnl Tewnri, an ijara, 01 usiifnictuary mortgage, of a further six 
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gmidas share for the period of 2G j cars. Tlic date of tlii*? ijara 
ia the Gib December 1859. Its not bavin/j crpifcd ivhcn the suit 
was brought is the reason that tho pUint pra 3 '<Hl for r declaration 
of title only and not for possession. After this sale aikI 
mortgage Gohick Nath inherited the share of another uncle, and 
thus, at the time of the execution sale in September 1871, there 
were twelve gundas, of which Goluck Nath was clearly entitled 
to nine, and tho remaining three arc the subject of the present 
suit 

The certificate of the sale on the 9th of June 1842 states that 
the property was purchased fay Doorga Perahad Roy, the mookhfar 
of Srimati Chowdhranl, of Otrda, in Pcrgtmnah Sherpur, for 
the sum of Rs. 5G0 ; and that on payment of the earnest money a 
proceeding was passed by tho Dacca Commissioner, on the i5th 
July 1842, sanctiouiug the sale, and thereupon the said purchaser 
paid the whole amount of the purchase-money into tho public 
treasury. Tho evidonce for the plaintiff was that Doorga 
Parshad Roy, who had died before the trial, was tho servant of 
Goluck Nath and served him as naib, and was said by Hurro 
Coomar Choudhry not to have been bis mother's servant before 
the sale j that the earnest money, about 100 or 125 rupees, was 
paid to Doorga Perahad by Goluck Nath, that Goluck Nath paid 
the purchase-money, and borrowed it from lladari Lai Bajpai and 
gave a bond for it. Sladari Lai who was living, and was said to 
have a house in Rao Bareli, was not called. A witness also 
deposed that Nobo Cooraar Chowdbry, a cousin of Goluck Nath, 
who was present at the sale and purchased other properties, told 
Gulock Nath to keep this property. There were several sureties 
whose property was sold at the same time. Tho evidence of 
Srimati herself, who was examined as a witness, was that Doorga 
Pershad Roy purchased for her, and she paid the purcfaase-inoney ; 
that sho gave him Rs. 1,000 out of Rs. 3,000 which she had from 
presents on the occasion of her maniage and money her mother- 
in-law left. her. She said that she did not tell her husband 
anything about the auction sale ; she ^d not tell him she would 
purchase the property, and he did not tell her anything about 
the purcha'«> of that property. She was about 23 or 24 years 
of ago when her mother-in-law died, wluch was about a rear 
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before. She was supported in this account of the transaction 
hy two of her witnesses. The Subordinate Judge, a Hindu, 
who found that the purchase was a henavii one, said it was 
unlikely and incredible that she, a purdah-nashin lady in a Hindu 
family, and the wife of a respectable zemindar, should herself 
bring the money and giro it to an officer ; that there should ha%e 
been one or two unconnected persons present ; and that they 
witnessed that fact The High Court, on the contrary, were 
of opinion that the story told by the plaintiffs witnesses of the 
manner in which Goluck Nath supplied the money with which 
the purchase was made was “ not in itself o very credible one,’’ 
and they said that the impression which the evidence left upon 
their minds waa that Srimati had funds of her own, and that 
■with a portion of these funds this share in the proj>erty was 
purchased. In 'this condict of opinions their Lordships are dis- 
posed to prefer that of the Subordinate Judge, who saw the 
witnesses, and would be better acrju-iinted with the habits of 
Hindu ladies than the Judges of the High Court could be. 

There is. however, an important fact which the High Court 
does not appear to havo noticed. It has been seen that the sum 
paid for the three gundas was Ha 600. Srimati in her deposi- 
tion said that the income of the property purchased by her at 
the auction sale would be Ks 700 or 800 a year, exclusive of 
the sudder rent The defendants put in evidenco an attested 
copy of a bond, dated the 21st of February 1S55, by which 
Srimati mortgaged to Shib Hytd Tewari one gunda out of the 
three for a loau of Rs. 4,600, stated to be taken by Goluck Nath 
and herself. This would give to the three gundas at that time a 
mortgage value of Ba 13,500. It appears to their Lordships 
that this mortgage is also some evidence that Goluck Nath was 
the real oAvaer. 

On the 30th March 185S Shib Dyal Tewari obtained a dccreo 
upon this bond against Goluck Nath and Srimati for Ks. 4,930 
for principal, interest, and costs. On the 12th of November 
1859, Srimati executed a roookhtarnama, in which it is stated that 
having received Ra. 7,795, inclusive of costs and interest duo 
to Shib Dyal Tewari on this decree, and Rs. 2G,205 in cash for 
Ypjnjont of the debts of other creditors, she appointed her son, 
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Ilurro Coomar Choi^tlhrj', mookhtar, on her behalf for the purpose ISSC 
of granting a temporary ijara, together tvith her husbaml, to Doakavi 
the said Tewari, of her three gundaa, and three out of the six 
obtained by her husband by right of inheritance from his uncle, 

Gopinath Chowdhry, at aa annual rental of Ra. 1,760 14 annas. Knjsto 
This shows a value of the three gundas slightly in excess of cnow- 
that before given. The ijara was executed accordingly, and is ®*^‘‘***^' 
dated the 16th December 1859, there being to it n Bchcdulo of 
nankar lands vrhich were excluded from it. There is no evidence 
what the debts of other creditors were, whether of Goluck Nath 
or of Srimati Their Xiordships think it is improbable that if 
Srimati had become the owner of the three gundas as her 
strid/i«n, and had incurred debts which had to bo paid by bor- 
rowing money, she would not have made a separate mortgage 
of her three gundas. If she were not a benamidor the transac- 
tion is a singular one ; if she were, it ia explicable. It scorns 
more probable that the debts were Goluck Nath’s, and Srimati 
joined in the mortgage because she was the apparent owner. 

The difference between the price paid for the three gundas 
in 1842 and the value Is A'ery signiOcant. There Is no evidence 
of what happened at the sale, what biddings there were, or how 
the property came to be sold for so small a sum. It appears 
to their Lordships incredible that Goluck Nath allowed this, 
which was a fourth of the anoestral property he then bad, to 
be purchased by bis uife on her own account, and to become 
her stridh^n, with the incidents belonging to such property. 

As to the evidence of possession, the registry of Srimatl’s 
name, whenever it took place, is of no value, as it would follow 
the sale certificate ; and rent suits would be properly brought 
in her name jointly with Goluck Nath, as was done in the suit, 
the decree in which is in the record. The udtncsses to possession 
cannot bo relied upon. The Subordinate Judge said that the 
evidence of some of the defendant’s witnesses with regard to this 
was clearly tutored and false, and the High Court say they think 
there is as good evidence on one ride as on the other. 

It was argued for the respondents that the appellant 
clrimcd to be registered for the fust time in February 
1878, and that ho might hate takeu proceeding? with regard 
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188 S to the nankar lan^ Wore then. It does not appear that he 
D}iaram could have been registered separately for those lantb?. The 
:umKi taken in the lower Courts, where an explanation 

CnownnuY <,f bis not doing so might have been given. As to the six 
Kristo gund;^ included in the ijara, it is clear, from the judgment of 
the Deputy Collector beforo noticed, that a claim to bo registered 
nnaANi. in respect of those would have been unsuccessful. In £ict, the 
appellant did not, in February 1878, claim to be registered. 
He only objected that Srimati was not entitled to regisfraticn. 
She admitted in her evidence that he was in possession of the 
other SIX gundas, but whether his name had been ' registered in 
respect of them did not appear. 

Their Lordships have not been unmindful that this is an inquiry 
into the nature of a transaction which took place so far back 
as 1842, but until the appellant’s purchase no occasion had arisen 
for the inquiry. There was not any opposition of interests 
betirecn Goluck Nath and his wife, and the appellant brought 
his suit without substantial delay after ho found his title challeng- 
ed. Moreover, though some evidence has been lost which might 
have been material, there still exists one of the co-surctics, and 
what U more important Srimati herself was bring, who, if hot 
story be true, was the leaibug actor in the acquisition of tb^ 
property by herself 

Their Lordships have to decide between the conflicting deci- 
sions of the lower Courts on a question of fact Theythiuk 
the reasons given by tbe High Court for its deeisiou are not 
satisfactory, and their consideration of the cridence in the case 
has brought them to the same conclusion o.*? the Subordinate 
Judge. They will therefore humbly advise Her Majesty to 
reverse the decree of tho Ifigb Court, and to decree that the 
appeal to that Court bo dismissed with costs. The respondent 
will pay the costs of Ibis tfppcal. 

Apiical alloivcd ti'Wi costs. 

^ Solicitors for tho appellant; Messrs. T. Z. infson <t- Co. 

\. Solicitors for tbc respondent : Messrs. Watldns 4; Lo-iicy- 
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AJ’PELLATE CIVIL. 


D^ore Mr Juittet Sittter nvd Sfr. ^HtUte A^neie 
BHUTY Avn omens (PtAiSTjrrs) t HAM LAL DIIUKRl jesc 

ASO OTilKna (PlFfiMOiSTS )• March 30. 

J^inor, Slit iy — Slmot Wy, OhjtcUon on (he groHirti o/^UetnanJ—IifJeelion cj 

filamt-^Ciril rroeti^ure Code^ u. 2, 53, 51, iZi^Dttrte, IFAat it 

itKlutftt. 

Section 4 12 cf llic Civil Procedure Cwlo refers U» n ease ttbere iLo plaint oa 
tlje face of it appeara to Invc been filctl by ft person «bo was a minor. 

TYbetc *a a «u»l ibe plaintiffs described tbemselre* as adults, and oa 
tbe objection of tbo defendants an issue 'ras raised and inquired into oa 
tbo question o£ age ; 

JZeid, that the order passed under tbo circamstauces, altboogb It pro* 
feseed to bare been made under s. 442 of the Procedure Code, must bo 
treated as one rejecting tbo plaint or diaoibsiDg the suit, on the groom! 
tliat tbo ftuit was iostitoted by persons who were established on the 
evidence to bo minors, and was appealable fts a decree Tritbla the 
meaning of s. 2 of the Code. 

The words, “rejeetieg the ptaiat,” io a. 2, axe not limited to tho cases 
praedded for !a sa. 53, 54. 

Sttd, also, that the defendant, not having la\en on objection to the 
suit on tbo ground of the rainonty of the plaintiffs, n-hilst it was pending 
la appeal to the High Court, were precluded from mislng it on remand. 

This suit was instituted in the month of June 1880 hy the foui 
ptaiutiflTs who aro brothers, vis., Beni Ram Bhutt, luishaa 
Ram Bhutt, Hurry Ram Bhutt and ITobun Ram Bhutt. The 
Erat two plaintiffs brought the suit on their own behalf 
as adults, and the last two plaintiffs, who were smd to he 
minors, by their next friend, their eldest brother Beni Ram Bhutt. 

The written statements in the suit were filed In September 1880, 
and in these written statexocnta it was stated that all the 
plaintiffs were njinors. In the month of March 1881 the 
issues were framed, and the second issue was " whether the plain- 
tiffs Nos 1 and 2 were majors or not.” The suit was ultimately 
dbmissed by the lower Court on the 80th of May 1831 on the 
oAppeal from Original Decree No. 277 of 18S4, against ihedccrccof 
Baboo Kali Prosonno .Mooterjee, R-u Bahadoor,Sabordioste Judge of Gya, 
dated the Cth of August 1881- 
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ground that no evidence was given by the plaintiffs in tlio ease. 
An appeal was preferred against that judgment, and on the SOth 
April 3883 the High Court remanded the case in order to allow 
the plaintiffs an opportunity of adducing evidence. On the case 
going bade an application was made by the plaintiff No. 1 to be 
allowed to represent tho minor plaintiffs as their next friend. 
That application was granted by ao order dated SOth July 3884. 
Then evidence was taken, and after tho plaintiffs had closed their 
case, the Subordinate Judge decided the suit upon the ground that 
all the four plaintiffs were minors at the time of its institution, 
and upon that ground directed the plaint to be taken off the 
file under s. 442 of the Code of Civil Procedure, awarding a 
decree for the costs incurred by the defendants against one 
Gopal Lai, who was the mookbtar, who appointed the vakeel 
by whom the plaint was filed. 

Against this order an appeal was filed to tho High Court. . 

Baboo Saligram Singh and Baboo Jogendra Chunder Qhosc 
for the appeiiauts. 

Hr. Tmdale for the respondents. 

The judgment of the Court (Mitter and Agnbw, JJ.) \?a3 
as follows ‘— 

(Their Lordships, after stating the facts as above, proceeded) ' 
It is contended ou behalf of the respondents that no appeal lies 
against an order passed under a 442, but we are of opinion that 
although the Subordinate Judge says that the order in question 
was passed by him under s. 442, it was not really an order under 
that section. Section 442 is to the iollowing effect : " If a plaint 
be filed by or on behalf of a minor without a next friend tho 
defendant may apply to have the plaint taken off tho file, irith 
costs to ba paid by the pleader or other person by whom it 
was presented. Notice of such application shall be given to 
such person by tho defendant j and the Court, after hearing his 
objections, if any, may make such order in the matter as it thinks 
fit.” That section refers to a case where, on tho face of the 
plaint, it appears that it was filed by a person who was a minor. 
It does not contemplate any enquiry into the question of minority 

as in this case, whore it is brought by persons professing them- 
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Eolvo5 to \jo EnhiUs, niiJ where the defutMlant objects to the suit 

on the ground that they we not adulU but minors, m\d where, Ur.si juu 

upon these conflicting nHegations, an i<wne ts raised for trial. 

In a case Uke thvs the order of the CSourt, if it finds that the 
defendants’ allegation is correct, is not passed under s. 442. 

A case of this nature is not expressly provided for in the 
Trocedupe Code, but there are derided cases which show that io 
a case of this nature the former practice wlitcli, not being abro- 
gated by the present Code, must be considered to bo in force, 
a-as to suspend all proceedings and to allow sufficient time to 
enable the minor to have himself properly reptesented in the 
suit by a next friend ; but be that ax it may, the order which 
has been passed in this ease docs not appear to ns to be on order 
undo? a 442 It is therefore not necessary for us to decide 
the question whether an order under a 442 is appealable. The 
present order, although it professes to have been passed under 
a 442, must be an order rejecting the plaint or dismissing the 
suit OQ the ground that the suit was instituted by persons who 
were established on the cridcnce to bo minors. Whether con- 
sidered os an ordac rejecting tho plaint or dismissing the suit, 
it would bo appealable faacauso it comes within tlio meaning of 
the word decne as gis'fln in s 2 of the Civil Procedure Code, 
and there ia no reason why the words rejecting the plaint used 
in a 2 should be Urnited to the cases provided for in ss. 63 and 
51. We are of opinion that the preliminary objection taken 
before us must bo over-ruled. Then, as regards tho merits of 
the appeal, it seems to us that, even if wo were inclined to agree 
with the lower Court that all the plaintiffs were minors at tho 
time when tho suit was instituted, still wc should have held that 
the lower Court was not justified in dismissing tho eoit upon 
that ground. Wc have already referred to tho practice that 
prevailed before the new Code of Proccdiiitj was passed, and 
we have already said that that ht>a not been abrogated 

by any provision ia the Civil Procedure Codo. But in this case, 
taking the finding of tho lower Court to be correct, yet, at tho 
tinac when the trial took place, the plaintiff No. 1 was admit- 
tedly of age, aud therefore it would have been unnecessary to 
suspend proceedings in order to allow him to appear by a next 
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he shall have attained the age of seventeen, thowgh entitled to its 
benefit up to then, and whenever a vacancy shall occur cither by 
the removal of any such boy at the age aforesaid, his earlier 
death or from any other cause, the trustee for the time being 
of this my will shall fill up the vacancy by appointing some 
other boy of the character and qualification hereinbefore in 
that behalf stated, and each boy admitted to the school shall be 
subject to the government and discipline thereof." 

It appears that during the hfe of the testator St. Paul’s 
School, Calcutta (which was a day school) was closed, and St. 
Paul’s School, Daijecling, opened in its stead, under the same 
management aud with the aid of the same funds as tho 
older school. The Darjcchng school is a boaiding school, and 
therefore the cost of each pupil is much higher than that of the 
day scholars ia Calcutta. 

The plaintiff alleges that by reason of tho closing of St. 
Paul’s School, Calcutta, the trust in para. 5th ofthe will has wholly 
failed, and that the fund has became part of the residuary estate 
of the testator. The plaintiff having a life interest in that 
residuary estate claims the fund accordingly. 

We agree with the learned Judge who heaid tho case that 
the plaintiff’s contention is quite groundless. The trust was not 
one for St. Paul’s School, Calcutta Had it been so, the ques- 
tion, whether the present school is sufficiently a continuation of 
the old to receive the gift might have been material. But the 
trust is for the education of boys to be chosen and sent to the 
school- If therefore tho school has ceased to exist, another mode 
must bo found of giving effect to the governing intention of the 
testator. If the old Saint Paul's School can bo eaid still to exist 
it has at any rate so fax changed its character, that it would bo 
difficult, if not impossible, to employ the trust funds in sending 
boja to it, as contemplated by the testator. The inquiiy ordered 
is therefore necessary, and the decree made must stand. 

The only other question is ns to costs. Under ordinaiy 
circumstances the suit would simply have to bo dismissed with 
costs. But there is an agreement embodied in a consent order 
to which effect must. If posable, bo given. It was to the effect 
that the Adiiiinistratvr-Qcncral should retain his own costs, and 
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jiay the costs of all other parties ont of the estate of Nicholas ***'• 
Isaac Sfalchus. lUurncs 

The rc‘«idiiary estate of Nicholas Isaac Malchus is not before the BcorJi,TpT 
Court, and the order cannot be construed as one dealin" nilh 
that estate gcuorally. If it were, eflect could not bo given to it* 

^Vo think ou the whole the order should he construed os (ho 
learned Judge construed it, ns on ngreement between parties 
ndth reference to the residue, so far a.s they cotiUl projicrly 
dispose of it by agreement, that is to say, the plaintiffs interest 
in the residne. 

We dismiss the appeal with costs ; the costs (o l>e cljargcrl as 
those in the first Court have been. 

Appeiil illmm/'tl 

Attorney for appellant • Sir. // II. JUwfnj. 

Attorneys for re»p<indorit • U.'ib<»o 0. (), (Imijoohj and Mr. 
Co^'vuihtn^ 

T. A. i», 

AIH'RM.ATK OIVU,. 

Jirptre Hr. Ju^n^t MUUr umI JIfr. Jutlirt Oiuml 
AfiflANCUyAH KJiAN pAHAWin (('ujHJirr) 

J}A<;<;m AS»>»o»Mi'a (/Jrvvwiiimn)" 

B<wl Ctu AU(,llv,'i. (x -f i, ijj, 

/'/eiuM/'/kii. 
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The dofendanta Nos. 2 and 3, in their written statement, 
denied bolding any portion of the said tenure. The defendant 
No. 4- admitted that he held a portion of it, but stated that be 
was not in possession of the rest : he also alleged that the 
Collector had not assessed any cesses in respect of hia lakheraj 
holding. 

The defendant No. 1 did not enter appearance in the Court 
of first instance. 

It appears from the Munsififs judgment that a single witness 
was examined on behalf of the plaintiff in support of his claim, 
and the Munsiff was of opinion that the evidence of that witness 
was not satiafactofj. He sajs, this witness is a dependant of 
the plaintiff, and is a tnau of no position or character* His 
evidence does not clearly prove that the defendants Nos. 2 and S 
are iu possession. He therefore dismissed the suit as against 
the defendants Noa. 2 and 3, but decreed it os against the 
defendants Nos. 1 and 4. 

Against this decree the defendant No. 4 appealed, and on 
that appeal the decree against the defendant No. 1 was reversed, 
and the decree against the defendant No. 4 was modified. 

Agalust the defendant No. 4 n decree was made only at the 
rate admitted by him The Subordinate Judge was of opinion 
that the plaintiff was not entitled to recover road cess from 
him at the rate stated in the valuation-roll, produced by the 
plaintiff, of tbc laklicraj tenure, because it was not shown that 
any notice under s 52 of the Itoad Cess Act had been issued. 

Tbc plaiutifl’ apjKtaled to the High Court. 

Eaboo Hashbehat'i Ghose for the appellant. 

Baboo Shama Ckiirn Ckwkerbiitiy for the respondents. 

The judgment of the Court (Mitter and Grant, JJ.) was 
dcliicred by 

MnTER, J (who, after stating the facts as above, continued) — 

It has bceu contended before us that the lower Appellate 
Court ought to have presumed under cl. (e), s. 114 of the 
EMdeace Act, that the Collector did issue a notice in accordance 
uitli tbc proMsions of s. 52, 
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1S8G been (he ground upon which the decree against the defendant 
AsiuN- No. 4 proceeded, because that was based on his admission, and 

^^BauaVdr” aground which could not applj to the defendant No. 1, 

who did not appear before the MunsiiT. It is, therefore, clear 
TnaocitAM , 

BAGciii. that tho judgment of tho ilunsiff did not proceed upon a 
ground common to tho defendants Nos. 1 and 4. 

That being so, Iho lower Appellate Court had no power to 
set aside the decree against tho defendant No. J, on the appeal 
of defendant No 4. 

We, therefore, set aside tho decree of the lower Appellate 
Court 60 far as the defendant No. 1 is concerned, and restore 
tho decree of the HunsilT against him wth costs, 

K. M. c. Seaxe modified. 


jggjj Be/ort Mr. Justice iSitler and .\Ir. Justice Grant. • 

v<t>rWgo. ARJANEIDI (Plaiktift) p ASO&R ALI CDOWDIJURI (Dm.vniWT).® 
Intereit—Uond^Asrumtnt—PenoUff—Contiacl Jet, ». 7i—Act XJiVJII 
of 1855, $. 2. 

Tlie slipulation in a bond was in these terms :--“I cannot pay Rs. 1,000 
now, so 1 will pay it within two months andlS claja ; if I do not pay it 
within that period, I will pay tho amount with interest from tho date of tho 
bond nt tho rate of 2 annas per rupee per month” : Held, that the stipiilation 
w'as one for tho payment of interest within tho meaning of a. 2, Act 
XXVni of 1855, and did not fall under e. 74 of tho Contract Act. 

Alaclintoth v Cieio (1) approved. 

Baliishen Dat v. linn fiahadur Sing (2) considered. 

This was a suit for the recovery of a sum of Rs. 2.600 as 
principal and interest due upon a bond. The bond stipulated 
that, unless tho amount of the debt (Rs. 1,000) was paid within 
two months and 15 days of the date thereof, interest at the 
rate of 2 annas per rupee per month should run from tho date 
of the bond. The defendant admitted c.^ecution ; but pleaded 
(1) that prior to the institution of tho suit he had tendered 
tho money which was refused by tho plaintifFs husband and 

• Appeal from Appellate Decree No. 2033 of 1885, against the decree of 
IJ 11. Grca\c9, Kf"! , Judge of Clullngong, tlalcd tho 17lh of Juno 1685, 
luoihfjing the decree of Baboo Jibau Krishna Chaltcrji, Siihordinato 
Judge of that Dittrict, dated the 28(li of July 1884. 

(l)l.L R,9Calc,C82. (2; I. L. R , 10 Calc., 305. 
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Qgcnt ; and (2) that the stipulation for the payment of interest issc 
was in the nature of a penal clause. aejan Kibi 

The Subordinate Judge was of opinion that the rate of interest 
agreed upon between the parties was not a penal sum, and CiiowDncnt. 
held tliat the defendant’s plea of tender and refusal had been 
Batisfactorily proved. Ho accordingly gave the plaintiff a decree 
for Rs 1,000, the principal amount, and interest ns stipulated 
in the bond up to the date of tender, t e, Rs. 437*8. 

On appeal, the District Judge, relying on the authority of 
Dansidhur v. Bu Ali Khan (I), held that the aforesaid clause 
in the bond stipulating for payment of interest was of a penal 
character, and in modification of the decree of the lower Court 
allowed interest at the rate of Rs. 20 per cent per annum. 

The plaintiff appealed to the High Court. 

Baboo Akhil Chandra Sen for the ^appellant. 

Munshi Islam for the respondent. 

The judgment of the Court (iliTTER and Grant, JJ.) was 
delivered by 

llnTER, J, — The question for decision in this ease is, whether 
the following stipulation in the bond upon which this suit was 
brought was a stipulation for the payment of interest or a 
stipulation which falls under s 74 of the Contract Act, fixing 
a particular sum as the amount to be paid in ease of a breach, 

Tho stipulation is, "I cannot pay Rs 1,000 now, sol will 
pay it within two months and fifteen da^’S. If I do not pay 
it within that period, I will pay the amount with interest from 
tho date of the bond at tho rate of 2 annas per rupee per 
month." 

It seems to us that this sUpuIation docs not fall under a 74 of 
the Contract Act No sum is named here as the amount to be 
paid by the defendant in ease of a breach. It simply stipulates 
that if the money is not paid within two months and fifteen days 
the borrower agrees to pay the amount borrowed with interest at 
tho rate of 2 annas per rupee per month. It therefore falls within 
s. 2 of Act XXVIII of lSo3. 

The distinction between an agreement to pay interest at a 
(1) I. L.n., 3An,2C0. 
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1886 been the ground upon which the decree against the defendant 

AsHAN- No. 4 proceeded, bccaase tliafc was based on his admission, and 

^^BADADDR*^ that was a ground which could not applj to the defendant No. 1, 
^ who did not appear before the Afunsiff; It is, therefore, clear 

BAGciii that the judgment of the MunsifT did not proceed upon a 

ground common to the defendants Nos. 1 and 4 

That being so, the lower Appellate Court had no power to 
set aside the decree against tho defendant No. I, on the appeal 
of defendant No 4 

We. therefore, set aside the decree of the lower Appellate 
Court 80 far as the defendant No. I is concerned, and restore 
the decree of the Afunsiff against him vnth costs. 

K. ir c. Decree modified. 

Be/or« Mr, Justice MUler and Mr. Justice Grant. * 

.styrtl 20. ARJANBIDI (PtAiMTiF?) v ASG&R ALl CnOWDIlDRI (Dern.VDANT).® 
Interest— Bond— Ajjrecment— Penalty— .Contract Jet, s. H—Jd .X£V11I 
of 1855, t. 2, 

The stipulation la a bond was IQ these terms “I cannot pay Its. 1,000 
now, so I will pay it within two months and 15 days ; li I do not pay it 
witliio that period, I will pay (he amount with interest from tho date of the 
bond at tlie rate of 2 annas per rupee per inonlb” ; Sell, that the stipulation 
was one for the payment of interest within the meaning of s. 2, Act 
XXVIll of 1855, and did not fall under s. 74 of the Contract Act, 

J/oc/.in(osA V. Croio (1) approved. 

SalXris^e/i Das v. Sun Bahadur Siny (2) considered. 

This was a suit for the recovery of a sum of Ils. 2, GOO as 
principal and interest due upon a bond. The bond stipulated 
that, Unless the amount of the debt (Rs. 1,000) was paid within 
two months and 15 days of the date thereof, interest at tho 
rate of 2 annas per rupee per month should run from the dato 
of tho bond. The defendant admitted execution ; but pleaded 
(1) that prior to the institution of the suit ho had tendered 
the money which was refused by tho plaintifFs husband and 

• Appeal from Appellate Decree No. 2938 of 1885, ngaiust (lie decree of 
B. II. GitavcB, Esq., Judge of Chittagong, dated tho 17th of JiiQO 1885, 
inoilifjing the decree of Baboo Jibao Krishna Cliaftcrji, SuborJinato 
Judge of that District, dated the 28tli of July 18S4. 

( 1 ) I L 11, 0 Calc , C89. (2) J. L R , 10 Cak-., 305 
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rate of 2 annas per rupee per wieiisem nrould be payable. This 
agreement falls, in our opinion, under s 2 of Act XXVIII 
of 1855. 

We may point out here that the authority of the cases in 
which a higher rate of interest lias been considered to be in 
the nature of a penalty has been much shaken by the decision 
of the Judicial Committee of the Privy Council in Balkislicn v 
Run Bi-ifiadiir Singh (\). In that case a solenamah provided 
for the payment of six per cent, interest upon the money payable 
under it, but under certain circumstances the rate was to be 
doubled. Their Lordships observed: “They do not concur with 
the High Court that the payment of a double rate of interest 
was in the nature of a penalty. The solenamah was an agree- 
ment fixing the rate of interest, which was to be at the rate of 
6 per cent under certain circumstances, and 12 per cent, under 
others ” 

We are therefore of opinion that the lower Appellate Court 
is wrong in disallowing the stipulated rate of interest. We set 
aside the decree of the lower Appellate Court and tcsloro the 
decree of the Court of first instance with costs 

K. ii. C. Aj>iteal dtcreed. 


Bffore itr. JutUct Mitter and flr.Jutliee Grant. 

RAM KISnORB GANGOPADnYA (one of tde DErz.vDANTa) v. 

BANDIKaRATAN TEWARt CUOWDIIUY (PtAisiirr) ® 
£,imi(atton Act, 1877, Art. 144 — Suit for foite$$ion. 

Oa the 7th December 1803, A ia execution of hia decree purchased and 
obtained symbolical possession of a certain 4>annas share, the property of 
hU judgment-debtor. The 4-aDnss share was at the time under a mort- 
gage to D, who happened to be in possession of tho sbaro as lessee. 
Tlio term of the lease expired in 1870 or 1871. A, C and D, who 
were members of a Ilindu joint family, afterwards came to a partition 
of their common estate in which was incladed tho 4-annas slian*, 
and one of them, D, sold his sharo in the 4-anQas to D, wtio, on t!ie 

* Appeal from Order No. 374 of 18S5, against the order of Daboo RajenJra 
Coomar Bose, Subordinate Judge of Slyuensingh, dated the ISth of July 
1835, reversing the order of Baboo Shnmbhn Chandra Nag, MunaiH of 
IssurguQgo, dated the SGth of March 1885. 

(I) I. L. R, 10 Calc, 305. 
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J8SC 22q( 1 December 1871, purchased It ift the name o£ JE'. S then broaglit a 
suit to cnEorco his mortgage against F, the heir of his mortgagor, onJ on 
Kisiionc the 8tli December 1873 obtained a decree which on special appeal was con* 
pA*D«yA 21st December 1875. On the Gth December 

1875 A, C ttiul Tv hvl hreughl a suit for the possession of tho 4-aanas share 
'^AN'^rF.WAn'i JIukunil KLhore, who had wrongfully t ikcn possession of the ' 

(jHownuKY. prf’pcrty in 1870 or 1S7I, soon after the expiration of the lease to B. The 
suit was finally decided in their favor on the 29th July 1873, In the mean- 
time, that is somewhere in 1876, f? luJ contrived to take possession of tho 
whole share. In 1883 symbolical possession was obtained under the decree 
of tho 25th July. 5 then executed IiU mortgage decree, and attached the 
■ 4-anaaa share, excluding the portion which stood in the name of his benaini- 

dar Z, the heir of J, having failed to make good his claim to a share of 
the property in the execution proceeding^ now brought a suit for po^csaion 
against Z? on tho lOlhJufy I8«4. 

He/d, that the soil, having been brought witliio twelve years from the date 
of tho fraudulent possession by B, was in time, and fell under Art 144 of 
the Limitation Act. 

The fact*! of this case, so far as they arc material on tho issue 
of limitation, are these 

One Bhubanmoyce was the owner of a 4*annas share of tho 
property in dispute. Shibdoyal Tewari, the grandfather of 
the plaintiff, obtained a decree against her, and, on the 7th 
December 1803. in execution of that decree, purchased the said 
share and obtained symbolical possession of it on the 2Sth 
December 1870. 

It appears tluat on tho 4lh March 1803, tho dofondant No. 1 
had advanced a sum of Its. COO to Blmbanmoyco and Tripura 
Sundari on a bond in which the said 4-annas share was hypothe- 
cated to him. It also appears that some arrangement was come 
to between tho p.artics to this transaction, under which tho 
4'aunas share was left in tho possession of the mortgagee, as 
lcs.seo, from the yc.ar 1270 to the year 1277 ; and it has been 
found in this ease that at the time when possession was being 
made over to Shibdoyal under his purchase, the property was in 
tho possession of the mortgagee, tho defendant No. 1. 

Shibdoyal was a member of n joint Hindu family, the other 
members of which were Jadii Noth and Biswa Nath. There was 
n partition amongst tho members, and under that partition, a 
1-aniia 5-gmulas share ^vas allotted to Shibdoyal, a l-auna share 



VOL. XIIL] 


CALCUrrA SERIES. 


205 


to Jadu Nath, a«(l a 1-anna IS-gjtndas share to Blswa Nath. issg 

It appears that a decree was passed against Biswa Nath, in ium 

execution of which, the defendant No. 1, on the 22nd December ^anqo.'* 
1871, piircliased Biswa Nath’s interest in the property in the tadiita 

benami of one Kali Kishorc. Bandikaiia. 

< **** Tewahi 

After the death of Bluibanmoyco, the defendant No. 1 bronght ciiowdhby. 
a suit against one Debendra Kishorc Achaiji, as representing 
Bhubanmoycc’s interest in the property, to enforce his mortgage. 

In that suit one llukunda Kishorc Acharji intervened, alleging 
that he had purchased the property as the property of Tripura 
SundarL It may bo stated here that, upon the findings of tho 
lower Appellate Court, it is clear that Tripura Sundari had no 
interest in this property, and that the person who was entitled to 
it was Bhnbanmoycc 

On the 28th November 18S3, the suit of tho defendant No, 1 
was decreed in his favor, and that decree was confirmed by this 
Court in special appeal on 21st December 1875. But inter- 
mediately, that is, on the Gth December 1875, a suit was 
brought by Shibdoyal, Jadu Nath, and Kali Kishorc, the benam- 
dar of tho defendant No. 1, against hlakiinda Kishorc to obtain 
possession of tho whole 4 -annas share, allcglDg that Makimda 
Kishorc had ousted them in Bysack 1278, that is to say, on the 
expiry of the lease to defendant No. 1 which expired at the end 
of 1277. 

It has been found by the lower Appellate Court that, whilst 
this latter case was pcndlug in appeal below, the defendant took 
possession of the whole 4*aanas share, but evcalually tho High 
Court, on the 2Sth July 1879, confirmed the decree of tho lowc*‘ 

Court which was in favor of tho plaintiffs in that suit, and in 
execution of that decree, symbolical possession was taken in 1290 
corresponding to 1SS3. 

It appears that the defendant No. 1 then executed the mortgage 
decree which ho had obtained against Debendra Kishorc Acharji, 
and attached a 2-annas lo-gundas share of the property, exclud- 
ing. of course, the 1-anna lo-gundas share of BIswa Nath which 
ho had purchased in the benarai of Kali Kbhore. The present 
plaintiff, who is the grandson of Shibdoyal. to whom a 1-anna 
5-gundas share was allotted on the partition of the family 
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i suit was brought by the plaintifTs’ predecessor m titfe, Shibdoyal, 
ind also by his co-sliaror Jadu Nath, and the defendant No. 1, ham 
vho is setting up the plea of limitatiun because in that suit Va”oo-^ 
lis bonamdar, Kali Kishoro, was one of the plaintiffs. Therefore 
the suit contemplated by Art. 142, haiing regard to tho facts HAKDiKAnA- 
of this case, was brought and was decreed. But while that Chowdhby, 
suit n-as pending in the first Appellate Court, the defendant 
No. 1, who was one of the plaintiffs in that suit, alone took 
wrongful possession of the property. A suit against him there- 
fore would not under these circumstances have been n suit under 
Art. 142, because the dispossession which gave rise to the 
cause of action led to the suit which was instituted on 6th 
December 3875, and that iras a suit which, upon the facts found 
in this case, was brought under Art 142 

The present suit therefore not coming under Art. 142, it 

must come under Art. 144, which is in these general terms: 

“Possession of immoveable property or any interest therein 
not hereby specially provided for.” The lower Appellate 
Court was therefore right in over-ruling the plea of limitation, 
because the adverse possession of defendant No. 1 commenced 
when he fraudulently took possession of the property in dispute 
in the year 1283, while ho and his co-plaiutiffs were prosecuting 
the suit which they had brought upon the dispossession by 
Makunda Kishoro in the first Appellate Court. The appeal of 
the defendant No. 1 therefore fails. 

As regards the objection taken by the plaintiff, we think that 
it is valid. Under the mortgage setup by the defendant No. 1, 
he has no right to the possession of the property. His right 
is simply to enforce that mortgage by the sale of the mortgaged 
property in execution of decree. Ho is therefore not entitled 
to retain possession of the property. If ho has any remedy in 
respect of his mortgage, this decree will not in any way prejudice 
that right If he has a right he may enforce it still by a separate 
suit, but under the mortgage he is not entitled to retain posses- 
sion of the property. 

That being so, the lower Appellate Court vvas not rif»ht in 
remanding the case in order that an account migltt be taken. 
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18SC The proper decree, wpon the findings of the lower Appellate 
Ram Court, would have been a decree for possession. 

Gasgo- accordingly modify the decree of the lower Appellate 

TADiiYA Court, and direct that a decree be made in favor of the plaintiff 


CnowDHEY. The plaintiff Avill recover wasilat under s. 211 of the Code 
of Civil Procedure from the date of the institution of the 
suit until delivery of possession or until the expiration of three 
3'ears from this date, wluche\'er event first occurs, with interest 
thereupon at six per cent from date of ascertainment The 
plaintiff will have his costs in all the Courts from the defendant 
K. sr. c. Decree modified. 


1 SS« 
June 9. 


Dfore Mr. JuUice TTatton and Mr. Jutliee Porter 
RA3I NAPaTN KOEtl Axn orncas (Defsxwjtts) r. SIAIIABlR PERSEAD 

SINGH AND ANoxncR (Pt.MN’TiFFs) AN’D Thb SECRETAPtY or STATE 

FOB INDIA IN COUNCIL and omEns (Defe-vcants), 

^*vilie Deniande ffecorery Je( (Pen/;. Jci r/IfI880),es 10 , 23-^Af(aeh‘ 
ment under eerlificale “Jjlaft!,” Meaning of—Ati A/^1859j 

ts. 8 , 0—J^ot\fieation of Sale, Specification of. 

The certificate aod notice referred to in a. JO, Deng. Act VII of 1830, aro 
cxccutirc a<.t9, and an aUacUment, n-hich is the result of those acts, is not » 
jnJiciat, hut an exccutiro proceeding. 

The meaning of a 23 of that Act, which laj-a down that a Collector " in 
the discharge of his fonctions shall be deemeJ to he a person acting judi- 
cially within the iDeaning of Act XVIII of 1850,” is, that for the purpose 

of protecting him from personal liability his action is to be regarded ns 
judicial. 

Under s. G of Act XI of 1859, it is not necessary that a notification should 
specify the owners of no estate or the owners of shares in the estate. 
Secretary of State, de. v. JlathMary Moolerjee (I) followed. 

All that is necessary under that section is that the notification ehoiiM 
specify the estate or shares in the estate to bo sold, and in selling a share In 
an estate it is unnecessar)’ to specify the shares or mouzahs of which tlint 
chare is composed. 

• Appeals from Original Decrees Nos. 358 — 3C0 of 18S5, against the 
decrees of Baboo Matiolio, Bal Bahadoor, Subordinate Judge of Chupra, 
(latol the 25tli of A]>ril I8S5 

(») I.L n,9Culc.,591. 
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Tlie wortl “cslitc,” there iisctl, onlinarily means “ niehal but the jssG 
term also applies to a portion of a mclijl with reganl to ■^^hicll a separate ” ^ 

account ha.s been opened, but not to aa undivided portioa of a mchal as to koeh 

which separate accounts are not kept. *'• 

llAIIABtR 

This was a suit brought to set aside a sale of Mehal ^si”aoii° 
Roypatti, held for arrears of Government revenue, on the Gth 
January 18S3, at tvhich the mclial was purchased by the 
defendants Nos. 1 to 5. 

The facts were that llchal Roypatti consisted of two kalams 
under a hutivnra partition, the one bearing the Towzi No, 

3 1 42 consisting of eight taZnms; in all of which the plaintiffs 
held a share, one of the other shareholders in these kalanis, who 
held a share equal to tlic share of the plaintiffs, having opened 
a separate account with the Collector for payment of his share 
of the revenno ; the remainder of the pallis being joint 

The other kalam of Mchal Roypalli, bearing the Towzi 
No. 8143, consisted of seventeen minor kalams, and in this both 
the plaintiffs and their co'sborcrs liad opened separate accounts 
for payment of revenue. 

On the 28th September 18S2, winch was the last day for pay- 
ment of Government revenue, at the beginning of tho day, 
the Government revenue in respect of Towzi No, 3142 was in 
arrear. On that day the plaiutiHs paid in a sum in respect of Towzi 
No. 3142, which in amount, however, fell short of the arrear due. 

Oil the same day there was also an arrear iu respect of the 
plaintiffs’ separate account in Towzi No. 3143, winch at the begin- 
ning of the day amouutcd to Rs. 240. During that day the 
plaintiffs paid iu Rs. 220 ; and at a later hour tho s^amo day paid ' 
in a further eura of R®. 20. It appeared, however, that the plaiu- 
tifls’ co-sharers had iu respect of Towzi No. 3143 paid in more 
than their proper shares of tcvcDuc, so that, although there was 
a deficiency as regards tho plaintiffs' separate account in Towzi 
No. 3143 without reckoning the Its. 20 paid, still there would 
hale been a credit balance in respect of the whole mehal. 

As regards this part of the case the plaintifls asserted tliat, 
on tho 28th September 1882, there was no arrear due on account 
of the estate Towzi No. 3143, and that the Rs. 20 had been 
deposited on account of the arrears due for Towzi No. 3142. 
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]88i> The}’ further alleged that the sale was held in an irregular 
Ram Naraih nianner ; that the notifications under ss 6 and 7 of Act XI of 
Eoeb 1859 wore not duly made, the shares in the estate not having 
JiAiiABiR been specified: that the correct name of the proprietor and the 

PERSItAD . , . , . . , .... 

SINGH, necessary particulars were not mentioned in the sale notification. 

the name of a person long since dead alone being mentioned; 
and that in consequence of these irregularities the sale was 
made at an inadequate price. Also that the Mehal sold was at 
the time of the sale under attachment for arrears of road ccss, 
and that such an attachment was similar to and had the effect 
of an attachment bj a Civil Court, and that a notice under s. 5 
of Act XI of 1859 was necessary ; that even if it were not so, 
the sale could not be held under s. 17 of Act XI of 1859. 
That the plaintiffs were minors at the date of the sale ; that 
their estate was in the bands of the Court of Wards till July 
1881; that the Collector gave up charge without mahing the 
estate over to their guardians ; that it was not till February 1884- 
that their mother took out a certificate of guardianship and 
took over the management of the estate ; that therefore the 
period to which tho arrears related, and at w-hich the sale was held, 
was one during which there was nobody on behalf of the minors 
managing the estate , that the Collector not having made ove^ 
the estate to any body, the estate should be considered to havo 
been under the charge of the Court of Wards. 

The defendants Nos. 1 to 5 and the Secretary of State contended 
that the Hs 20 was deposited on account of estate Towzl 
3143, and denied all the other allegations made by the plaintiffs. 

The Subordinate Judge found that the documents put in 
proved that tho Ks. 20 was de|>osited on account of the estate 
Tovvzi No. 3143, and that there was an airear due on account 
of Tovvzi No. 3142 : that the notifications were duly served ; but 
that the particulars required by s. 6 of Act XI of 1359 had not 
been complied with, inasmuch as no specification was given in 
the notification of the share belonging to the defaulter, or of tlic 
different laluvxa in the mchal, nor was the name of the recorded 
proprietor giv en , nor any statement made of the shares conceniing 
which sciiaralr* .accounts had been opened ns directed by s. 13 
of Aa XI of 1859 
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He further found that the mcha) sold wns nt the time under I8i<5 

attachment for arrears of road cesa, and held that such an attach- Naiiais 

ment was similar to and had the effect of an attachment by a Civil 
Court, and was an act done by the Collector in a judicial capacity; 
that therefore a notice under 8. 5 of Act XI nos indispensable; rikou. 
and no notice having been given, the sale was illegal. That the 
estate of the plaintiffs after having been gi%'cn up by the Court 
of IVards under a 8 of Bong. Act IV of 1870, had immediately 
been taken charge of by their mother, who had collected the 
rents and had paid Government rci’cmic. 

He further held that the sale had been made at a \ciy inode. 

•\tiato price, and that inasmuch as the sale had been made illegally/ 
the inadequacy of the price was prejudicial to the plaintiffs. 

Ho therefore set aside the sale. 

The auction purchasers, defendants Nos. 1 to 6, appealed to the 
High Court 

Mr. .ffrans, Baboo Unnoihi Perehml Banrrjee,'Bu[ioo Mohesh 
ChiL-nder Choxvdhri/ and Mr. C. Gregory for the appellants. 

Baboo Ihm Ch^nder UaMrjee, Moulvi Muhonied Yusoof and 
Baboo Suligram Singh for the respondents. 

The judgment of the Court (Wmso.v and PonxEn, JJ.) was 
as follows : — 

The present suit is brought by the plaintiffs, who ore the 
owners of a share of the property known os Jlchal Jtoypatti, 
to set aside a sale for arrears of Government revenue which 
took place on the Cth of January 1883. A number of points 
have been raised which must bo considered separately. 

The point which it will be consenient to consider first is 
this : It is said that there was no authority to sell nt all, 
because there was no arrear in the Government revenue. Of- 
course, if that were so, the sale would bo absolutely and totally 
void. The vay it is sought to make out this point is this: 

There were two mohals, one numbered 3142, and the other 
3143. The present plaintiffs were shareholders in each of those 
mohals. In mchal 3142, there ncro a number of other 
shareholders, one of whom Lad obtained from the Collector the 
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1886 opening of a separate account of revenue in rc.‘5poct of Iiis 
Cam Nabais fcharc- In mehal 3143 there were also a mirnber of share- 
holders, and no leas than fifteen separate accounts of revenue 
JiAUABm bad been opened in respect of the shares of the different 
Singh, sbareholdcra. On the day fixed for the payment* of arrears of 
Government revenue, before sunset, the 20th September 1SS2, 
at the beginning of the day, the Government revenue in respect 
of rachal 3142 was in arrear. A sum of money, but a sura short 
of the requisite amount, was paid by the present plaintiffs 
on that day, undoubtedly in respect of this mehal. There was 
also an arrear on that same day in respect of the present 
plaintiffs’ separate account of revenue for mehal 3143 ; and 
that arrear at the beginning of that day amounted to Rs. 240. 
On that day they paid in Rs. 220 in one sum in respect of 
mehal 8143. On the same day they paid in another sum of 
Bs. 20 la ail the documents relating to the transaction that 
sum of Rs 20 appears as paid in respect of mehal 3143; but 
jt also appears that the other shareholders had paid in more 
than their proper proportion of revenue. So without reckoning 
the Rs, 20 which were paid in on that day by the plaintiffs, 
although there would have been a deficiency on the present 
plaintiffs’ separate account, there would not have been a 
deficiency, but a credit balance, in respect of the whole mehal 
The plaintiffs say that they did not really pay those Ks 20 in 
respect of mehal 3143, but that they paid that sum in respect of 
mehal 3142. That point the lower Court has found against them. 

The Collectomte documents are clear on this point ; and 
again it is quite clear that iAat sum of Its. 20 was the pre- 
cise sum, which, at llio moment it >Ya3 paid in, was necessary 
to clear off the arrear on the plaintiffs’ separate account in 
respect of mehal 3143. These two circumstances afford ^ery 
strong proof that it was in respect of mehal 3143, and not 
in respect of rachal 3142, that the plaintiffs paid the Rs. 20. 
■\Vc think therefore that the lower Court was quite right 
in rejecting the plaintiffs’ evidence, that the Rs. 20 were 
really paid in respect of mehal 3142. It follows from that, th.nt 
tlicro was an arrear at sunset of that day in rc.spcct of mehal 
3142. The first point thcrcibre foils. 
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The iic\t point rclfitcs to a contention liascd cn s. of (he i 
Uevonuo Silc Act (XI of 18>9) Section 5 sa^'s that no cslati*, ham Naiuiv 
niul no share or interest in an estate, shall he sold for the recovery 
nf arrears otherwise than after a notificatiou shall have heen J/aiiahih 
aflWcu in certain places for a period not less than fifteen clear Mison. 

days prcccdmij the date fiicd for payment, in certain cases : 
first, where the arrears arc other than those of the current year, 
or of the year immediately preceding; second, where tlio arrears 
are due in respect of an estate other than the estate to bo sold ; 
third, where the arrears are those of an estate under attachment 
by order of any judicial authority, or managed by the Collector 
in accordance with such order 

It is said that in this case the sale procceilings were void, 
because the property, on the day fixed for payment and fifteen 
days before, was under attachment by order of a judicial 
authority. 

It is not necessary for us to consider what the legal consequence 
would be if the case had fallen within s. 6, all the proceedings 
prescribed not having been taken We think that the case 
docs not fall witlun that section. It is said that the property was 
under attachment by order of a judicial authority liccmiso u 
certificate proccciluig for the recovery of arrears of road eess 
had been taken, and a certificate bad been made, and a Uolicn 
as prc««cribcd by s. 10, Beng. Act VII of 1880 had been issued* 
and, as contended for by the plaintifib, served. 

We think that this contention fails for two rc.asons : first, thn 
notice which is referred to docs not amount to tin attachment hy 
order of a judicial authority. Bengal Act VII of 18S0, whieli, 
by its terms, is incorporated with the two earlier Acts upon ihu 
like subject, provides for certificates in various cases. In k. fi 
for a ccrtific.sto of the balance left due after a rcvemie sale; in 
ft 7 for a certificate of debts doe and payable to the Collector 

in a variety of cases j and in s. 9 for a certificate in cases o| 
Government debts payable to' persons other than (he Collecfoi, 
or in eases of debts duo to man.*igcts on behalf of the Court 
of Wants In each of these eases (he certificate is given (ho 
effect of a decree for the purpose of execution We (hen come 
to s 10. That section savs that, when a certificate in any of 


15 
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issc the eases I liave referred to "shall have been filed, the Collector 
Baj* Narai.v shall issue to the judgment-debtor a copv of such certificate and 
a notice in Form 4 in the second schedule anne.xed to this 
WAJiABin Act and “ from and after the service of such notice, such 
6i.\ou. certificate shall bind all immoveable property of such judgment* 
debtorsituatc within the jurisdiction of such Collector in the same 
manner and with like effect as if such immoveable property 
had been attached under the provisions of s 274 of the Ciiil 
Procedure Code.” In other words, when once a certificate is filed, 
then notice is to issue. The notice is a notice informing the 
person concerned that a certificate has been filed; that if he 
denies his liability he must show cause nhy the certificate 
should not be executed ; that if he docs not show cause it will 
bo e.xecutcd ; and it prohibits him from alienating his property, 
^’heu that notice is served the certificate is to bind immoveable 
property to the same c.\teut as if it were an attachment issued 
under s. 274 of the Code of Civil Procedure. 

The certificate procedure in its very nature is clearly not a 
judicial procedure There is no esamining of the parties. There 
is no giving to any of them an opportunify to be heard. It is 
clearly an executive act, and that is what it is intended to be 
The certificate and notice are clearly not judicial but executive 
acts. PHind facte, therefore, the attachment, which is the result 
of those acts, is not a judicial but an executive proceeding. Then 
when we look at s. 23 wc find that the Collector, in the discharge 
of his functions under Ceng. Act VII of 18S0, is to be “deemed to 
be a person acting judicially within the meaning of Act XVIII of 
1850,*’ that is, for the purpose of protecting him from personal 
liability bis action is to be regarded os judicial. For these 
reasons we think that the attachment is not a judicial 
attachment. 

In the next place, if it were a judicial attachment, it would 
bo ncccss.ary for the present plaintiffs, who rely upon it, to show 
that at the lime in question there was an actual valid attach- 
ment of this nature in force. This is not the case of a person 
^•ho has iu ignorance acquired a title upon which he might 
roly. It is the case of a defaulting party sotting up his own 
default of payment of load cess and the proceedings tahou 
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against his property in consequence. It i$ clear, therefore, that isss 
ho is bovind to show tiiat c\-crythiag was done regularly. What Ram Nabain 
s 10 directs is that a notice should bo served, the contents 
of which I have described The mode of serving the notice 
is prescribed by s. 5 of Bcng Act VII of 1868 : " Every notice in fef^a. 
and by this Act, or by tbo said Act XI of 1859, directed to 
be served, shall be served by delivering to the person to whom 
it may be directed, a copy thereof attested by the Collector, or 
by delivering such copy at the usual place of abode of such 
person, to some adult male member of his family, or, in case 
it cannot be so son'cd, by posting such copy upon some con- 
spicuous part of tho usual or last known place of abode of such 
peison.” There was no attempt whatever to serve the notice 
issued uudor s 10 in any of tho ways contemplated by 
s 5. It naa treated os if it were an attachment by which the 
Gkllcctor was to take posscs>ion of the property. There was no 
personal service, and no attempt to serve sale notice at tbo dwell- 
ing place. There was simjily a proclamation by the p<adah of 
tho terms of the notice, and a sticking up of tho notice in a con- 
spicuous place. Inasmuch therefore as the notice was not properly 
sened there uas no attachment. 

The next objection is of a more serious character. It is said 
that tho provwons of s 6 of Act XI of 1859 have not been 
complied with, and furtiicr that on the authority of the recent 
Full Bench case of Lala ^oharuk Lai v. The Secretary of State 
(1) any defect in the notice under & 6 is fatal to tho whole of 
tho sale proceedings, 

It is not nocessvary for us to consider whether that Full Bench 
case docs or does not go the full length of this contention, 
because it appears to us that there was no defect in the sale pro. 
clamation in this case. Two alleged defects are relied upon • 

First, it is said tiiat the sale proclamation was faulty, because it 
mentioned as the registered owner a person long since dead and 
nobody else , and, that it did not suIBciontly describe 

the share of the property to bs sold. What it did do was this • 

It discribeJ tho serial nuinbsr. It stated cotrecUy the towzi 
number. It stated correctlv the uams of the mchal. an<l 


THE INDIAN LAW REPORTS 


(VOL. XIU, 


21 G 


1 S 8 C pcvgiinnah in which the mehal was situated. Theu in the column, 
Ram NARiiN “ Dame of proprietoy mentioned in the shorista,” it gave the 
name of Ghimi Singh. It may be taVen that Ghinu Singh had 
WAnAEtR been the registered proprietor, and that he had long since been 
Sisaii. dead This was the ground of the objection /bunded on the 
name of the person in the sale proclamation, and it ivas sought 
to strengthen the objection bj' showing that, although the names 
of the present plaintiffs had not been entered in the register, yet 
an order had been passed for entering them in the register under 
the Land Hcgistration Act of 1870. But the words of the section 
arc plain AVliat is required is that the notice shall specify the 
estate or the shares in the estate to bo sold It is nowhere said 
that it is necessary to specify the owners of the estate, or the 
onmersof the shares in the estate. And it has been held by this 
Court tliat that is the true view of the effect of the section. Tho 
pobt came before this Court in the ease of the Secretary/ of StaU 
V Rashhehari Mxihcrjcc (1), and it was there held that the 
omission of tho names of some of the recorded proprietors was 
not a fatal objection under s C, the reason being that what tho 
law required was the specification of the estate to bo sold, not tho 
specification of tho owners of the estate. That ease applies to 
this Then witli regard to the second objection under s. 0, that 
is, that the estate or share in the estate sold was not eulBcicntly 
specified, it is neccssarj' to look at the facts. Tho inehalin 
cpicstiun bears the towzi number, as I have said, 8142. Its 
name is Mehal RoypatlL Its sudder jumma is Its. 2,02S odd. 
One of the aUarchoIdcra in the estate had before tho period in 
questwn ohtaiued from tho Collector tho opening of a separate 
account of revenue in his name, and the separate jumma a.sscsscd 
upon him in that separate account was Its. 7SS odd, lca\ing 
a balance' of Ra. 1,240 odd. os the jumma of the uon-ijindli 
portion. What the sale Dotificatioii did nas this It stated 
correctly tho towzi number and the name of the raehal. It can- 
not therefore bo said that it did not specify t!ic estate, because 
'■ estate" ortUnarily means'* mehal.” The term ” estate ' docsnpjdy 
to a portion of a incbat with regard to ulitcli a separate account 


(1) I L. It, 9C.Uc,, 
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is opened, but it dyes not appl}’ to an undivided iiortion of a 18 Sg 
mchalas to which separate accounts arc not kept. r; — 

^ ^ llAlfNARAI 

Then it is said that the share in the estate is not specified. Kolb 
W hat is specified is this. The whole of the siiddcr jumma is utAiiABiR 
specified. The jiiintna of the portion in respect of which a 
separate account was opened is specified, and the jtitnma of the 
ijninli portion is specified. Pi'imd facie, therefore, the sale 
notification docs specify the share io the estate, because, where 
a separate account is opened under s 10 of Act XI of 1859, it is 
only the jumma that has been separated. Therefore the ust.ato 
is specified, and as to the thing which lias been divided the 
division is specified Cut it is said that in this particular ease the 
matter is different, that the division of the jumma docs not show 
the shares m the estate, the shareholders not holding similar 
sliarcs in all the mouzahs luakiog up the estate. But docs that 
affect the shares of the estate, that is, the sliarcs of the mchal ? 

Wo think it does not, “ Estate” h.as been defined in Bong. Act 
VII of 18GS. The words of s 6 point throughout to estates and 
shares of estates, not to particular properties which makeup 
estates. Then we must remember that the Collector, when ho 
acts under ss. 10 and 11, may or may not know the shares in the 
mouzahs making up an estate. What is to be stated to him 
is the shares of the estate, and if the parties do not dispute 
the shares in that estate as they did not in this ease, he assesses 
the revenue accordingly and opens separate accounts. But in 
such a case, tho Collector has no reason for inquiring what (he 
shares of the parties may be in the mouzahs, if tho shares in 
the mouzahs bo different from the shares in the cst.ato The 
authorities arc to the same effect In the case of Amirunnessa 
Khatoon v. The Secretary of Slate (1), heard before Garth, C.J., 
and Maepherson, J., it was held that it avas unnoccs^ary to specify 
in the notification of sale the names of the mouzahs included in 
the property sought to bo sold. If in selling an estate it is 
unnecessary to specify the mouzalis of which that estate is made 
up, why should it bo ncccssarj*, when selling a share in an estate, 
to specify the shares or mouzahs of which that share is made 
up ? 
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issc The objoctiou based on s. C therefore fails. 

Kam NAKAitr The next objection taken is under s. 5. It is said that the 
property being under attachment in the way that I have already 
JiAfUBm described was not liable to bo sold at all, because, it was 
SisGu. under the management of the Court of Wards. On the evidence 
it appears to us perfectly clear, as it did to the Court below, that 
it was not under the management of the Court of Wards. 

It is then said that it was not liable to be sold because it 
was held under attachment by the Revenue authorities by order 
of a judicial authority. But It is very clear that what that 
section points to is not an attachment in the sense in which the 
term is used in the Code of Civil Procedure, but an attachment 
such as is provided for in the Criminal Procedure Code, which 
takes the property out of the possession of the ordinary owner 
and places it into the possession of the Collector. The distinction 
is pointed out by the Privy Council in the case of Biinwari 
Lall Salui v. Mokabir Persail Singh (1). 

For these reasons we are unable to agree with the lower 
Court in the view which it took with regard to the effect in 
this case of s 5 and of s. 6. We agree with the lower Court 
in all those points in which it decided against the contention 
of the plaintiffs 

The result is that in our judgment all the objections to the 
sale fail, that is to say, all the objections which a Court of law 
can give any effect to. 

If, as suggested by the respondents’ vakeel before us, this is 
a case of special hardship to the plaintiffs cither from their 
being infants, or, for any other reason, the Courts of Law 
have not the power to interfere. If there bo any power for 
such a contention, it is a matter for the consideration of tho 
local Government. 

The decision of the lower Court must be set aside, and the 
suit dismissed ivith costs in both Courts 

This judgment will govern the other two cases, namely, the 
appeals from Original DtJcrccs Nos 359 and 3G0 of 18S5. 

Ai>pcal lilloii-cd. 

T A r. 


(I) I2B.L P.297. 
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Stfore Vr. Justice and JTr Juitiee Porter. 

KOWUAT HOY and others (Defemdasts) o LALA KUDAU NATII 
(TLAISTIFr)® 

Aft XL of 1859, s. 3 — Cerhjiejle of Guatisanstiip—CerUficcilt oritnA, lut 
not tssiied, Pfftet of — lAmtUtion. 

A certificate of guardianship, obtaioed under s 3 of Act XL of 1S58, Lakes 
effect from the time it is issueJ, nnJ not from the date of the order diiecting 
its issue 

Sshui Sand e. ilunQniram Afiitteurt (I) followed. 


l&SG 
Juhj ?. 


Tins was a suit brought on the 12th May 2884 by a person 
who alleged he was adopted on the 13th April 1803, under a 
deed of authority, dated August 1845, to set aside certain aliena- 
tions made in 1859 by his adoptive mother. At the date of this 
alleged adoption the plaintifT was of the ago of one year; the 
adoptive mother died in 1285 F. S, (1878), and thereupon onoLala 
Topsiram applied to the Court for a certificate of guardianship 
under Act XL of 1853, and obtained an order appointing him 
guardian of the minor; this certificate was, however, never 
issued. 

The main question in this suit was whether the suit was barred 
by limitation, viz , whether the order for the issue of the certificate 
of guardianship to Lala Topsiram bad the effect of deferring the 
plaintiffs majority to such time as he might attain his twenty- 
first year; or whether by reason of the abandonment of that 
order without taking out a certificate thereunder, the plaintiff 
had attained bis majority at eighteen 7 

The Court of first instance held that as the certificate had 
never issued, the plaintiff attained his majority at the ago of 
18 yevrs, and that therefore the suit was barred. The lower 
Appellate Court held that the order of the Court granting the 
certificate was .sufficient of itself to bring tho minor within the 
provisions of s. 3 of Act IX of 1S75, and therefore that the eui 


* Appcsl from AplKllito Onlcr Jvo. 121 of I?^6, the or-fir 

of II. V* Gonloo, Es; , Jiilgc of Giuprah, ditcl the 25th of Pvcet-ilxr 
1855, revorsin" tJic order of Diboo MaUJio, SjhorJissle Jalje of that 
(Jlstrlct, liitcJ the 30lb of December 1951. 

(1) I. L.n., 12 Calc, Ml 
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was not baricd, ns the plaintiff would atlniu his majority at 
Roy twenty-one ; the suit was tliercforc remanded for re-hearing. 

DAB defendants appealed to the High Court. 

• Baboo UmaJadi Mooherjee for the appellants contended that 
the suit was barred ; that the effect of the mere order granting 
the certificate of guardianship under Act XL of 1858 was not 
of itself sufficient to bring the minor under the provisions of 
s 3 of the Majority Act — Slephen v. Stephen (1). 

Moulvi J/a/mmetZ Tusot^ for the respondent contended that 
the suit was not barred; and cited, as to the effect of the order 
rvithout issue of the certificate, G/uincc JJ/iil Johun'}} v. Brojo 
Xidh Roy Choivdkry ( 2 ). 

Tho judgment of the Court (Wilson* and Porter, JJ.) was as 
follows 

The only point before tis in this appeal is as to the date on 
which the plaintiff is to be taken to have attained his majority, 
whether on the completion of his eighteenth or on the complo- 
tiou of his twenty-first year. If a guardian was duly appointed 
according to law, then under the Majority Act ho would not 
attain his majority until the completion of his twenty-first year. 
If such appointment of a guardian was not duly made, 
he w ould attain hb majority on the completion of his eighteenth 
year. 

The fact is, as found, that an application was made for a corti- 
cate of guardianship, and an order was jwssed for tho issue of a 
cert "ficatc, but that order was apparently abandoned, and no 
certificate was ever obtained. 

It appears to us that under the Minors’ Act it is the certificate 
which creates the relation of guardian and ward, and that the 
actual obtaining of the certificate is what is meant by the 
appointment of a guardian referred to in tho Majority Act. 

In the case of Stephen v. St^^hen (1) it was held by Sir Richard 
Garth and Mr. Justice Cunningham, confirming a- judgment 
of the Original Side of this Court, that a certificate of guaidian- 
ship takes effect not from the date of the older granting it, but 
from the time the certificate is actually issued. Ou tho other 
hand, in the case of CAunec J/iiZ Johui'ry y. Rrojo 2ndh Itoy 
(1} I L. It , 9 CjU , 901. (2) I L. It , 8 Calc , 
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ChomHinj (1) a chlTcrcnt view was (aUen by Field and Rfacplicr- ISSC 
son, JJ, who held that tlio making of the order for, and not the NowcatKoy 
taking out of, the certificate, Ls that by which a guardian i^LALAKKOAR 
appointed On a later occasion the matter came again before Natii. 
-another Rop ch of this Court in the ease of Sakai Kand v. 

il/ui'ttyii*! (2), and Tottenham and Xorris, JJ, who 
decided that case, followed the view taken by Garth, C.J. and 
Cunningham, J, already noticed. 

It appears to us therefore that there is a distinct preponderance 
of authority in this Court in favour of the view that a certificate 
of guardianship takes effect /rom the time it is issued — a w'cw, 
which, in our opinion, is in accordance with the true construction 
of the statutes thcmsclies. 

The result is that the order of remand hy the District Judge 
must bo set aside, and that the decree of the first Court must 
stand. 

The appellant will have hb costs in this and the lower 
Appellate Court. 

T. A. r. Appeal allowed 


Htfore Xfr Juitiee Mr. Juitire Porltr, 

AGA MAHOMED IIAMADANI (PaiNTirr) r. COHEN asd otiiem ,ji.sc 
(DcfevdaNTS) • July 22. 

liurma Courlt Aft {S.VII of 1875), ** 45, 07~Citil Proeetlare Co'h 
AeUXir of 18S2), w 3,4, GiO—LimilaUm Jet[XV of 1877), Sch. //, 

Art. 15C 

An oppcal from Hie Court of llic Ucconlcrof Ran^n to tho Itigli Court 
h an appeal un>Icr tlic Civil Procoinre (’o-lr, an<I must I'C marlo wULin llio 
time prescribe*! by Art 15C, Sell. If, of tlie Limitation Act. 

The plaintiff sued tho Directors of the iCamindinc Burra 
BaKirCo.Ld, to recover from them five shares, or the value 
thereof, in the said Company which shares had become forfeited 
through failure to pay calls made thereon. Tlie suit was valued 

•Appfil from Ordinal Divrrc Ko 269 of IM5, as^inst the decree of 
Cliirle* Jel.n Witlioson, E--] , Reonlirof Raa^pwn, dated tbo let of Uicctu- 
Ikt IS'JJ. 

(I) I. L. n., 8 Calc., 967. 


(2) I. L.!!., I2CjIc.,542 
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organization and the juruiictioa cf tho rzr,-y:^ O 'rt« 'r - 
in mentioned. Chapter IV deals with the of l!.'‘ IVc',-rd-r ^ 
of Itangoon, and s. 49 in that Chapter rars: "Th^fe fUW 
be no appeal from the decree or order of the RrcorJ-ir 
in anj original suit or proceeding where the amount or value 
of the subject-matter does not exceed three thousand nipec* ; 
but where the amount or value of the snit or proceeding in the 
Recorder’s Court c.vceeds three thousand rupees, and is Uss 
than ten thousand rupees, an appeal shall lie (o the High Court/’ 

And s. 97 enacts that, “ save as otherwise provided by tins Act, 
the Cods of Ciril Procedure shall he, and shall, on and from the 
15th day of April 1872, he deemed to have been in force • 

throughout British Burma." The Code of Ci'di Procedure in 
force at that lime was Act VIII of 1859. Then wc turn to the 
present Procedure Code, \%hich is in the main identical s^ith the 
Code of 1877. It applies in general terms to the whole of 
British India, and therefore includes British Burma. Then 
8. 3 says, that wLeo, ia any Act reference is made to Act 
VIII of 1859, (that is, the Procedure Code of 1850), or Act XXIII 
of 1801, (that is, the amending Act), or tho Code of Civil Proce- 
dure, or to Act Z of 1877, such rcfcrcnco shall, so far os 
practicable, bo read as applying to tins Code, or the corresponding 
part of it. The consequence of that secUon is that in the 
Burma Courts Act we must now read s. 97 as incorporating the 
present Civil Procedure Code. 

Then s. 4f says : " Save as provided in the second paragraph of 
8. 3 (the paragraph which I have just read), nothing herein 
contained shall bo deemed to afiect tlio following enactments,” 
amongst which U the Burma Courts Act of 1875. The meaning 
of that kind of saving clause has been %’cry often considered. 
Thcreis no doubt that the meaning is that, if anything in the 
Code is found to conflict with anytluog in the Burma Courts 
Act, the Code shall not prevail to override the inconsistent 
provisions in the Burma Courts Act, so far as they are incon- 
sistent 

Then comes s. 540, which s.iys: “Unless when otherwise ex- 
pressly provided by this Code or by any other law for the time being 
iu force, an appeal shall lie from the decrees or from any part of the 
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18SC decrees of tlio Courts C 5 crcisino:orin:inal jurisdiction to the Courts 
Ao\ authorised to hear appeals /rom the decisions of those Courts." 

IUmabasi is a general provision not conflicting with any enactment 
Coim.v Burma Courts Act or any other Act by which an appeal 

was excluded, because that exclusion is expressly saved, and not 
prescribing for Burma or any otlier part of British India to wJiat 
Court any appeal shall lie, but merely laying down the broad 
ntlo that where an appeal is not expressly excluded an appeal 
shall lie to whatever Court under the enactment in force may bo 
the proper Court. That is the statu of the cuactinents on this 
matter. 

. Now, what is meant by an appeal under the Civil Procedure 

Code ? A particular appeal was given by the Burma Courts Act, 
and the Burma Courts Act is still the only Act which prescribes 
to what Court this appeal shall He. If it liad not been given by 
the Burma Courts Act then s. 540 of the Civil Procedure Code 
would have been sufficient to give it, provided that some Court 
was by some enactment provided as the proper Court to hoar 
the appeal. The procedure in appeals in every respect is govern- 
ed by the Code of Civil Procedure. The Bimitation Act, 
Seb, II, Art J5G, when it speaks of the Civil Procedure Code 
is, on the face of it, speaking of a Code which relates to 
procedure, and does not ordinarily deal with substantive rights: 
and the natural meaning of an appeal under the Civil Procedure 
Code appears to us to be an appeal governed by the Code of 
Civil Procedure so far as procedure is concerned 
It appears to us therefore that this appeal iscle.arly out of time, 
and must be rejected on that ground. The respondent is 
entitled to his costs. 

Since this case was beard our attention has been called to the 
case of iTahomecl Hossein v. /nodren (I). That ease, however, 
docs not seem to us to hare any close bearing upon the present. 

It was there hold that Art. 156, Sch. II of the Limitation 
Act does not apply to proceedings under s. 27 or s 34 of the 
Biinna Courts Act. Section 27 gives power to tlic Judicial Coin- 
missjoner (who i«. we prosumc, in such a case, by reason of s. - 
of the General Clauses Act, a High Court vvithin the meaning of 
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the Limitation Act) under certain rirctimstanccs, if in liis discre- 
tion he thinks fit to do so, to admit a second appeal Section 34’ 
empowers him, in certain eases, to send for the record of a case 
and deal A\ith it in liis discretion. To apply Art 15G to such 
eases would be to use it, not to restrict any rights given to the 
parties, but to curtail a discretion given to the Court. And 
this was the ground of decision Moreover, the procedure under 
those sections is quite foreign to the Civil Procedure Code. 

T A, p. Appeal dismissed, 


OIIIGINAL CIVIL. 


Hefurt Hr Ju%Ute Trecftgan. 

SEW 13UX UOQLA t SUIU CIIUNDCIt SEN Aim akoTUer. 

Civil Vtoctiiurt Codt {Art XlVof 1882), #», 205, dli—ntatnlU iairihutxon 
— irTtsularxlij ttffttttnj tht mertU o/lht eott. 

The words of s. 235 of llio Code of Civil Procedure, “asselt rcalircd by silo 
or otlicrwiso in esecutloa of o decree," provide only for a ease wliorc, by (lio 
process of tlio Court in ciccution of a decree, property bas Lccoino ovai!« 
able for dUlribjtion amongst judgment-creditors. 

The words “by sale or otlicrwiso” elioold be construed as meaning by 
sale or by other process of escention provided for by llio Cirjl Procciliiro 
Code. 

Tlic wonls “ a material Irregularity” in b. C22 of the Code of Civil Proce- 
dure, incluJo an irregularity of procedure materially nfftctiog tho mcnis 
of tbc case. 

An application of n section of the Coilc to it case to which it does not 
npply is a matcii.il irregularity within the uicatiiug of the section, ifagxn 
litivi V Jxxta Lai (1) observed oO. 

Tins was a rule calling upon one Blmgnan Do«s to show 
cause why on order of the Ofiicialing Chief Judge of the Small 
Cause Court should not be set a«ide under 3. C22 of the Code of 
Civil Procedure. 

The facts of the ease vvcrc as follows: — 

Oil the 23rd June 1SS5 one Sew IJiix IJogla obtained a drnrrec 
fur Its. 1,397-11, in the Calcutta Court of Small Cau'ses, 

Sliib Chundor Sell and Hurry Naraiii St'n, which directed pay. 
jncul to be made bv luoiitlily in*talinenfs of Its. 50 
(I) 1. L i;.7.\ll.,3W 


1881: 


AOA 

ilAllOilETy 

llAUADAM 

Cohen, 


188R 

Jutx/ 30. 
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In execution of tliis decree certain property of iho judgment- 
debtors was attached on the 7tU January 18S6. 

On the 31st August 1885 one Bhugwan Doss obtained a 
decree against the same defendants for the sum of Rs. l,24'l-14-3 
payable in monthly instalments of Rs 100 

On the 8th January 188C, Bhugwan Doss applied for attach- 
ment of the defendants’ property; on that date a warrant was 
issued, but the properly was never actually attached 

Some time between the Slh and loth January 18SG the defea- 
dants filed their petition of insolvency, and the usual vesting order 
was made. 

The Official Assignee then paid into the Court of Small Causes 
the amount of the decree obtained by Sew Bux, and tbc property 
was released from attachment. 

Bhugwan Doss then applied to the Court under s, 205 of the 
Code of Civil Procedure for a share in the money so paid into 
Court, and hia claim was allowed by the Judges of the Small 
Cau«c Court. 

On this tlio nile above mentioned was granted by the High 
Court to Sew Bux Bogla. 

Mr. Donncrjfc, in showing cause, contended that there was 
nothing to show that thcJmlges of the Small Can've Court had acted 
without junsdictiouor hadcxcrciscrl a juriMliotion not vested in 
them, and that under s C22 thc.-e were tlie only gromuls on which 
the Court would interfere . that illegalit) did not moan a mistake 
iu law, and cited v!»nV//rt.^Nrtn AViau \. S/ico 7jat«74 Sittfjh (1). 

and itafjni Tianv v Jiv\t Anf (2). 

ilr. O'Kinrnlj/, in supjhwt of the ndo, etmtonded that the 
money could not be said to ha\e lK*en rvwhred '* by s.xle or other- 
wi'o m o\oeution the iv.\>nu'nt w.is n \olunlary mto made hy 
tlm OlVn'i-d Assignee, and on the eouvitruetieji of £0.^ ellt-d 
J»nrafu'hiiH<ht*s 2’4iM«oi\iHthi'“» Jfulriin.int 

JliiriUmithi With nfeu'ueo to the powei-n of inteifennco 
by ibo Court under a. t»22, ho >vutemhMl tlir,t there hml boon 
a muteriid irrcgidarity ntTeiliug the mod* inuimich as the 
Jinh'es had pi»K-iedvd Uwdei ,\ hoetion wld'h ■ ujiply, a’wl^ , 

,1) I.L n,llt'.d. t‘.b b 

(•n I b B,i*. 
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Lw, Jiiijiiary IHKO the ilofomlanH filcil tDcir petition in the losol- 
H».w lui.x vent Court and tlic nnunl vesting onlrr was mmlc. ' 

150(11 A rcanlt nf this was that the Official As.si"nee obtained a title 

(JiMiNjli-K property ottnchc<l, subject only to Sew Itiix Bogla's attacli- 

tiKs, ment. To get rid of this attachment the Official Assignee, on the 
I ^jth of January 188G, paid into Court the amonot of Sew Cux 
Bogla’s decree, and the property was accordingly released. 

Blingwan Doss applied for a .share (>f this money under s. 29.> 
of the Civil Broeeduro Code, and his claim has been allowed by 
the Small Cause Court. 

Section 205 is ns lollow.s • “ Whenever assets are realised by 
sale or otherwise in execution of iv decree, and more }>crsDns than 
one have, prior to tho realisation, appUctl to the Court by which 
such assets arc hehl for execution of decrees for money against 
lliopamo judgmont-dcblor, and havo not obtained satisfaction 
thereof, tho assets, after deducting tho costs of tho ronlirntion, 
shall ho divided ratcably among all anch persons," In this rase J 
think that no assets havo been realised by "sale or othonviso in 
execution of a decree." 

These words, I think, provide only for tlio case where, by flie 
process of tho Court in executhm of a decree, proj>erty has 
become a\ailnl)k‘ for dHrilmtiou amongst judgtncnl*crcHhlor.s. 

Tim fsoclion dooa not comjml a judgmont-cu'ditor whojo debt is 

Hnti.sfmil by tlm jmlgnmnt-dobtur or, ns iu this cast', by n pei.sim 
Ktandiiig in tin* i>hiH’.s of tho judgment 'debtor, to withotiirr 

pevstms tho money iiwoivod by him ii' ''Olisf.ii'tion I'f Jus jtnlg- 
nu’nt. Tho ooiistrm'tion put upon tho portion would jiivient 
u juilgmontonodiliir fhuu roming to «u nmmgomout with his 
<l<>iit<.r. If lh«’ pi'Twity ivtlaohod itt this cn.so woiv nuw than 
Huffioloid to ply olV both ihvuvs, the uttsu'hlng oiwUtor, nUhough 
h<- has ft pjof.’h’Mlbil tlllo to tho t^lboial Awgmv. would bo 
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Siirajlhartki iTariharthi {1) In ca'^e n judg- 
tnent'Credttor executed Iiis decree by arrest. The debtor, oq 
arrested, paid the amount of the decree, and \\as discharged. 
Another judgmciit-croditor, nho had applied for csccutton of his 
decree, e)a5n)cd to be entitled to & share of the money paid by 
the judgment-debtor 

It was held that this money was not realised by sale or other- 
wise in execution of a decree, and that “realised” in s, 295 
means realised from the property of the judgment-debtor. I do 
not think that in this ease the money >Ya3 realised out of the 
property of the judgment-debtor Suppose that o friend of the 
judgment-debtor had paid off the decree for him, it is clear that 
it could not in that ease he said (hat the money was realised out 
of the property of the judgment-debtor. It surely makes no 
difference that the money was paid by the Official Assignee. The 
Bombay High Court {wiuts out tb.at the A ica* they take is con- 
firmed by 8. 341, cl (b), which proxidca for the discharge 
of the judgment-debtor fioin arrest, “at the request of the person 
on whose application lie has been imprisoned,” so, as they say, this 
seems to assume that the arresting creditor mnj- availhimself of 
the nrrest to cuter into any arrangement he thinks proper with 
the debtor behind the back and independently of Other creditors 
who may have applied for execution. In this ease also the 
attachment would bo removed, and (he Official Assignee would 
acquire the property directly the decree rs paid off, or an arraugc- 
mcnl be come to iictwecn Vim and The oUaebing creditor. 

I think that" by sale or othcnrisc” means by sale or by other 
process of execution prmided for in the CimI Procedure Code. 
If (he Small Caus^' Court Jud^js W'crc right in their construc- 
tion of the pcctmn, the fullowing might occur: A debtor might 
pay off an attaching creditor who would haic t o divide the money 
with other creditors who b.ad apjilicd for eiecutioa, and then 
these other creditors might b> atUchmeut or otherwise realise the 
whole of their money, whereas the fii?t attaching creditor only 
receives a jxvrtio!!^ and could not receive more c-ut of the property 
of the judgment-debtor, as the judgment-debtor had paid off his 
debt. The jujgiucut of the Small Cau-c C<iurt in hit 
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Juniiar}' 18SG tlio defendants filed tlicir petition in the lusol* 
vent Court and the usual \csting order was made. ' 

The result of this was ihat the Official Assignee obtained a title 
to the property attached, subject only to Sew Biix Cogla’s attach- 
ment. To get rid of this attachment the Official Assignee, on the 
loth of January ISSC, paid into Court the amount of ScwBiix 
Jjogla's decree, and the property was accordingly released. 

Bhugwan Doss applied for a share of this money under s. 29.> 
of the Civil Procedure Code, and his claim has been allowed by 
the Small Cause Court. 

Section 295 is as follows • “ Whenever assets arc realised by 
sale or otherHisc in ctccutlon of a decree, and more persons than 
one have, prior to the realisation, applied to tho Court by which 
such assets arc held for c.xccution of decrees for money against 
the same judgment-debtor, and have not obtained satisfaction 
thereof, tho assets, after deducting the costs of the rcaliration, 
shall be divided ratcably among all such persons.” In this case I 
think that no assets have been realised by “sale or otherwise in 
Mccution ofa decree.” 

These words, I think, provide only for the ease where, by tho 
procc.ss of the Court in execution of n decree, property has 
become a\ailablc for distribution amongst judgment-creditors. 

The section docs not compel a judgment-creditor whoso debt is 
satisfied by the judgment-debtor or, as in this ca'^c, by a person 
standing in tlio shoes ol the judgment-debtor, to share with other 
persons the money received by him in satisfaction of his judg- 
ment. The constniclion put upon tlic section would prevent 
. judgment-creditor from coming to an arrangement with In's 
Icbtor. If the property attached in this ease were more tlian 
ufficient to pay off both dccices, the attaching ci editor, although 
ic has a preferential title to the Official Assignee, would be 
loprived of his rights by the inopcy being paid into Court. _ 

This result was, I am sure, never contcmidated by this section. 
It would ill reality take away from a creditor the benefit 
'Vjiich an attnchiiicnt gnes him against the Official As'^igneo. 

\'his .section was considered by a Bench of the Bombay 
S Court ill the case vl 'J'l'ibhovmnliti'S v 
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Mahanant Surajbharthi Ilanharfiti (1). In that ca'sc a jutlg- isS6 
mcnt-creditor executed hia decree by arrest The debtor, on being 
arrested, paid the amount of the decree, and Has discharged. 

Another judgment-creditor, who had applied for execution of his Bmc 
decree, claimed to be entitled to a share of the moucy paid by 
the judgment-debtor. 

It was held that this money was not realised by sale or other- 
wise ill execution of a decree, and that “realised" in ». 295 
means reahsed from the property of the judgment-debtor. I do 
not think that in this case the money was realbed out of the 
property of the judgment-debtor. Suppose that a friend of the 
judgment-dobtor had paid off the decree for him, it is dear that 
it could not in that case be said that the money was realbed out 
of the property of the judgment-debtor. It surely makes no 
difference that the money was paid by the Official AssIgBcc, The 
Bombay High Court points out that the riew they lake b con- 
finned by 8 341, ci. (6), which provides for the dbchargo 
of the judgment-debtor from arrest, “ at the rci^uest of the person 
on H hose application he has been imprisoned,” so, m they tay, thU 
seems to assume that the arresting creditor may avail himself of 
the arrest to enter into any arrangement he think* proper with 
the debtor behind the back and independently of other croditori. 
who may have applied for execution. In thb cavj also the 


attachment would be removed, and the Official Arrignee viouM 
acquire the property directly the decree b paid off, or an saraa'^e- 
ment bo come to between him and the attachiog creditor. 


I think that “ by sai^p- otherwise" means by sale or by icfthw 
process of cxcculion^J^idcd for in the Cuff Procedure (Code 
If the Small Cause Court Judges vcrerightinth'-bfloiiKttuc- 

tion of the fcction, the following might occirr; X d‘X>tor miiiilt* 

l>ay off an attaching creditor who would haie todiudv immouv 
iiilli other creditors s.ho ho-l oppUed for eiwitios i;i,4 
Ihcso other creditor might bj- olUchmest 
wboioof their mouov, whereat th» fin-* aJizfXl’ ♦' ' 

deb.. The judg.oeot of .he K-J cj;.: 

(>) 1 . iff-i 




I'jlZlt 
I t<K.V5 


THE EVDEli- UW EEPuniS, prji a 


MMl C/.i-nif-r JJj,. 
CLfiiirrji f, I- apiK'IIanl?. 


sad Bjira Jmmr,h .hli 


Ji » I’n It I'SW Jlu !,;; X,,!/, DuU fo tho respond'oti 
‘■'‘tit. _ . 

Tia ju-J;pncnt of Ihe Coort (EEVEr.u:r acd Posmi 11) 
Tra< f-noirs;— . 

TIiL' <.:ilr *Q lIusapiK'aluthat^tLcSaVrfj^Js 

Ji,v ad*>tl tiJtfcoat Jurifilietioa and in contHTcitii of 
lljt.' ian" in a'ijnitfjR" tftc JudijTUCDt of Iiis pred-.'CC'S.'crialoisu% 
a:.-J ill rch^'ant'^ tU appeal This clearly meats that tie Ssl-i- 
tl-.iato J»;d^ Iii« acted in contravention of s. efth? 

^( 0 ^‘ it appi.ars that the application fLrrevieffofjnte'd 
T.a» tnade. cr in other words preferred, to the same Suberi'ute 
who nide the dccttc. That Sabetdinate Judje 
that the application should to entered on tic regutir, tfl 
that tho requisite fees for service of notice should be 
within throe days. The present case therefore seems to 
pnarlsdr on all f.^ars with that of Knroa 
Shl^ (1) in which it irns bold Ihau iflhe application for remrb 
p^■*<:n^'d to thoJnd’o who made the decree, aad ^ 

tjjvn colice to ibo other side, the application 

- to him within the meanin;: of the Ecction, and cap 

heard and disposed of hr hi- successor in office. 

- We are rot pn'pa.*«l to di^ont from this nc^ of th. 

-u!d we 3 ccv>nlm?lr dhnus? this app«J with costi 
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value roust fall within certain speciBeJ limits. r 

* . Gouu KAH- 

A suit for the restitation of conjogal rights is incapable of being valued, has 

and no appeal therefore in such a soit will lie ondcr the Burma Courts patiita 
A ct from a decision of the Hecordcr of Rangoon. Bini. 


This was a suit for restitution of conjugal rights. The defence 
was that the plaintiff had beaten and cruelly ill-treated his wife, 
and that her dower had not been paid. 

The Recorder of Rangoon, before whom the suit was heard, 
dismissed the suit with costs on the Isl April 1SS5, 

The plaintiff appealed to the High Court, raining hLs appeal 
for the purpose of jurisdiction at Rs. 5,000, and paring a Court 
fee under No. 15, Sch. 2, of the Court Fees Act. Ho also put 
in an affidavit, which was uncontradicted, that he valued the 
apiieal at that particular sum. inasmuch as his marriage 
expenses had amounted to Rs. 5,000. 

Mr. 4mir AH, Mr. liolxris and Mr. Gregory for the appellant. 

Mr. O'Kinealy for the respondent took a preliminary objec- 
tion that no appeal would He to the High Court under the 
Bunna Courts Act, as no valuation for the purpose of juris- 
diction on a suit for restitution of conjugal rights could be 
placed at all ; and therefore the value of the suit for the pur- 
poses of jurisdiction could not be said to have exceeded R?. 3.000, 
which amount would alone entitle a suitor to an appeal to the 
High Court under s. 49 of Act XVII of 1&75. 

Mr. Aniir All. — Tlic objection as to valuation is too late. It 
ought to have been raised before the hearing by motion (o reject 
or remove the appeal— v. Cato (1). [AVilso.v, J.— 
It is not an objection to valuation, but one of jurisdiction.] An 
objection to jirrisdiction founded on valuation conies within the 
principle laid down by James, L. J. Sec al<o Shire v. Shire (2j. 

As to the main objection, it submitted, an appeal docs 
lie. No ^aluatiou can be put on suits in which the question 
of status is xmolved. In the case of JSHre v. Satire already 
citcil, I^orJ Brougham lays dawn the principle in distinct terms • 
sec also C.imilleri v. Fieri (3) and D'Oiiiaev. DOrHae{i), 

(b) I..R,4r.C.,513. O) 5 3Io.w'*r. C, ICI. 

(ij 5Mvfc*r.C,M. (I) r.C,374. 
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THE INDIAN LAW DETORTS. [^’OL XIII. 

Baboo Mahit Chxinilcr Bose and Baboo iljnavendra Baih 
Cliatlerji for the appellants. 

Baboo Kalh Butt for tho respondents. 

The judgment of the Coiirt (Bevebbev and Pobteb, JJ.) 
was as follows , — 

The only point raised in this appeal is that “ the Subordinate 
Judge has acted without jurtsdictiou and in contravention of 
the law in admitting the judgment of his predecessor into review, 
aud in rehearing tlie appeal This clearly means that the Subor- 
ilinate Judge b.v'< acted io contravention of s. CSi of the Code. 

Now it appears that the apph'caiion for review ofjudgmcnt 
was made, or in other words preferred, to the saroo SuborcUnato 
Judge who made the decree That Subordinate Judge directed 
that the application should be entered on the register, and 
that the requisito fees for service of notice should bo deposited 
uj'thin tiirec days. The present caso therefore seems to he 
precisely on all fours with that of Karoo Sing v. Beo Kaxuin 
Sing (1) in which it was held than if the application for review is 
presented to the Judge who made the decree, and if ho there- 
upon issues notice to tlie other side, the application has been 
' made” to him within tho meaning of the section, and may be 
heard and disposed of by hh successor in office 

IVe are not pro}wrcd to dissent from this view of tlm law, 
md \vo accordingly dismiss this appeal %Yith costs. 

r. Y. w. Afyptal dismissed. 
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pRivy COUNCIL. 


GAN Kill SWEE .ixu others (Demxdants) p. RALLI BROTHERS 

(PLUNTJWS ) 

[On appeal fiom the High Court at Calcutta] 


p. a* 

1886 

March 31. 
April 1,2, 
and 6. 


Contract, Breach o/—SUegei breach of Karnmlt/ vendor on a sale and 
JtUveri/ of goods— Durden of proof after acceptance, following vpon 
an examination bp purchaser. 


Under fivo contracts for the sale of good Burma cutch, to bo delivered 
to u Calcutta fiiuj, m Calcutta, by tlio vendors, who knew that it was 
bought for tho export market, delivery and acceptance followed upon a 
bearditng cxanimation of tbc cutch by the purchasers. 

The latter having seat advices of this purchase to a New York firm, 
with winch they were m partnerihip, parcels of cutch were sold to different 
buyers m America, to whom, under such “forward" contracts, the cutch 
was shipped in separate shipments by the Calcutta firm. 

On tho arrival of tho cutch, objection was taken to Us quality by the 
American buyers, who refused to take delii’ory. Tho Calcutta £rm, there* 
upon, sued tho vendors under the five contracts above mentioned. 

The burden of proof being upon tho pbintiffs, who had accepted tho 
cutch after full csstniaation in Calcutta, to prove the breach of contract 
by tho vendors by cogent evidence sufficient to rebut tho presumption of 
due performance that arose from such acceptance, held that this prrsump* 
tion was not rebutted in the absence of evidence as to tho treatment of the 
cutch on its rc'Shipment by tbc plaintiffs, on tbc voyage from India to 
America, and at tho port of arrival. 


Appeal from a decree (I3th September JS83) of a Divisional 
Bench of the High Court. 

Tho decree from which this appeal was preferred awarded 
Rs. I,13,0CG, with interest nt 6 per cent, and costs, to the 
respondents, Jilcssrs. Ralli Brother?, of Calcutta, os damages 
sustained hy them ia consequence of a breach of warranty of 
the ipiaUty of 9,043 bags of cutch, cold and delivered to them 
hy the appellants, who vcrc Chinese merchants, trading in 
Calcutta under the style of Eng, llongi; Co. The latter, having 
a branch firtn in Rangoon, traded in cutch, the produce of 
Burma forests, uhich, after being sorted, packed in bag«, and 
* ritietili Lcso Eticj:x.rty, Loco lUiacciT, Loan IIoEcorir, anj St* 
i: cvcca. 


17 
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I6SC provided by any law that such an appeal as this does not lie to 
GoLAir 1 Uh« this Court. But, as I have already pointed out, s. 49 provides 
that an appeal shall not lie from the Ilecordor’s Court to this 
Patiua Court unless it is capable of a money vaUiation, and that money 
valuation falls within certain limits. 

The distinction between suits capable of money valuation 
and those not capable of such valuation is one perfectly familiar 
in this country. It has been embodied in Act after Act, especial- 
ly in the Stamp Acts and the Court Fees’ Act ; and a suit of this 
particular nature and a groat many others have been treated in 
them as suits incapable of valuation. 

It appears to us, tberefore, that neither the Burma Courts 
Act nor the Civil Procedure Code gives any jurisdiction to 
this Court. 

It will be right perhaps to mention the affidavit put in by the 
appellant, in which he professes to place a pecuniary value on 
the society of his wife against whom ho claims a restitution of 
conjugal rights. But that affidavit cannot alter the real nature 
and character of the suit, which is one not capable of being 
valued. 

For those reasons we think that this appeal cannot be 
jcntertaincd, and must be rejected with costs 

T. A. 1’, 


Appetd tZismisset?. 
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[Ou appeal Irom the High Co'ut i*. Gilritli} 

C'onlracl, Hreach o/—Jllt^eJ Ireath rtxi.f ■!»» « tt*y til 

iltlivtry tj jooix— Hurdfn ijJ ffO'J aflrr r}r. t 

an examinalion by parehaier. 

Under five contracts for the sJe of ^-yyi tenit crl'A, ii f.t 
to u Calcutta firin, in Calcutti, by the vlo izt'v^ iint ic fu 

bought for the export market, dibrery asi f,C:-rtf -iyji » 

tearthuig examination o£ the cutcb by the 
Tbo Iitl« lu\usg scat advices q£ thii ptr.la.vs tv t 
with Licli they v> ere in partncfslnp, parcels of r:v.b vir*. vM <1 t-rmr 
bujers la Amenca, to whom, onder sneb W" 

was shipped In separate bhipmeoU by the CtlcotU Lia. 

On the arrival of the cutcb, objection «•»« taken to Ili'-aOy 
Americarj buyers, who refused to Ukedellrery. He CbJvriu £.*i' 
upoa, «aiiJ llie vendor! aoJer tbe tn conlroott «l.ovt 
The borJea ot proof hems npoo the pUiotilt, «U W 
colch after fall ei.m/iiilion ia CalcatU, to prove the hret-h o' 
hy the veador. by cojeat evideoec euffitient toi..t,l lU errve* 
doe performance that arojofroa. inch ncceplanoe, Mi tUt 
lionna! not ithnlted in the abeenee of crideace a. to ll,e 
enlchoaiisrc-ehipmeat hy the phintilt., on the voyap.. 

America, and at the port of am'raf. ^ 

reepondcate, Mcem. Mil Brl, ^ 

Enslaincd by them ia con..e,,„cner‘'of „ 
tb= riuallty of 0,013 bag, of ettU, e'oU and InvcreTr//' 
tltc appellants, •who were Chinr-«i> >0 i i 

CakoUn under the ftylc of Eno Uonrr&cl^Th 1 “ 

a brand, fira in iLngooa. 1 

Loin UtiCscriT Lnsnir 
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18SG maiked \\ith a trade maik in Bangoou by the firm, -vNas shirpcd 
OAs KtV loCalcnlta. 

SwEB gyg contract'*, dated respectively 24th September, 1st, 3rd 

Balu Bros, and 30th December 1879, and 3rd February 1880, Eug, Houg 
& Co. contracted to deliver to Ralli Brothers, bags of cutch 

marked to amounts varying from 500 bags to 4,000 

bags, " guaranteed to be of the standard qualitj’ of the mark (1). 
at prices varying from Rs. 9-8 per bazar maund in the first con- 
tract to Bs. 12-8 in the last; delivery to be given and taken 
from the sellers’ godowns in Calcutta, uithin periods, fi-ted 
in the contracts, varying from 23rd September 1879 to Gth 
February’ 1880. 

Ealli Brothers, in Calcutta, having advised their New York firm, 
the latter, as agents, made contracts for sale of the cutch to 
other firms in America, of which the Calcutta firm received 
nd\ice. Delivery of the cutch after esamination having been 
taken iu Calcutta, under the above contracts, by the Calcutta 
firm, they rc-shipped and despatched it to America in several 
shipments, according to the number of “ forward” contracts, there 
being it\ this caso eight 

On arrival every shipment was rejected, Avith a slight excep- 
tion. Of 1,500 bags, which had been accepted in Calcutta under 
the contract of 24th September IS79, only 950 bags were ac- 
cepted by the American firms. The remaining 650 bags of that 
batch, together with nil the cutch delivered as above stated, 
and (lospatclicd in other shipments to America, were rejected by 
the American buyers. 

The suit out of which this appeal arose was thereupon brought 
by the Calcutta firm of Ralli Brothers. 

The plaint alleged that the marks mentioned in the five con- 
tracts for delivery in Calcutta were well kno*vn as indicating 
a prime quality ; but the cutch delivered was bad in quality, 
mixed u itii other substances, and iu tlie case of some bags fraudu- 
lently packed. 

The defendants, amongst other things, denied that there was 
n standard of prime quality in cutch, or that any fixed standard 
(I) InUixls ct a llsDgooD firm, Eck OuJn. 
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of quality was meant bj the marks ; the quality of cutch vary- 18S6 
ing from year to year, and even from month to month of the oan Kim 
cutch season. They also denied that the cutch, delivered b}’ Stvee 
them, and accepted after examination by the plaintiffs, was Bsos. 
of other quality than that contracted for, or that any had 
been fraudulently packed. 

The construction of the five contracts, and the effect of the 
examination and acceptance in Calcutta, as well as questions as 
to the quality of the cutch at the time of the delivery in 
Calcutta, and as to the alleged false packing, were put in issue. 

Part of the evidence consisted of the examination of witnesses 
taken under commissions issued to Rangoon, New York, and 
London. 

The suit. ha\'ing been partly heard in the original jurisdiction 
by one Judge, was then, by consent of parties, and under an 
order of the Chief Justice, hoard and determined by a Bench of 
two Judges (Norris and Wilkinson, JJ.) The Court held 
that the marks referred to in the five contracts were used for 
the purpose of indicating that the cutch was of thcaicragc 
quality packed by the Rangoou firm denoted by the marks, and 
meant that the cutch was to be good and of a uniform quality. 

They found, however, that the cutch delivered was not so. 

Finding that the defendants knew at the time that the cutch 
had been bought by the plaintiffs for cxjwrt, they hold that tlie 
proper measure of damages was the difference between the 
price which would have been paid in New York fur the cutch, 
had it been good, and the price that it, being b.ad, actually 
realized. The claim in respect of tilsc packing was rejected. 

Mr, .d. Q.C . Mr. A. CAarfrs, QC, and Jlr. J.H.A. 

Bmnson appeared for the n])j»cll.ants. 

Mr. T, II. Cowlf, QC., and Mr. if. T. iX»ynf fur the rc«p.jn- 

dents. 

For tho appcllant^ the argument principally urgi>f was that 
the JH?h Ci'urt, in deciding that the cutch deUrere*! was cot 
of such good qualify as had L'Cti cv'nlmcted fur, had acted up>n 
csidonce iu<uflIcioiit in cffivt to ivlril the xafereDce, or presump 
(ion, that uecosvarily aro.'C from (ho acceptance of the cutch 
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188 G in Calcutta after a searching examination. All the evidence 
Gan Kill pointed to such an examination having taken place. The result 
was that all the evidence taken under thc.New York and London 
P.ALI.I Bnos. commissions was only so far relevant as it might be taken to 
bear on the question of the long previous condition of the cutch 
i.c , at the time of delivery in Calcutta; and that evidence 
affected the i*eal question hctv%een the paitics remotely only and 
not directly. Considering the length of time, and the effects of 
exposure, from which the cutch might >vcll have suffered either in 
the rc-shipment after delivery in Calcutta, or on the voyage, or 
in New York on arrival, it followed that evidence of its condition, 
when ultimately rejected by the buyers in America, was no 
criterion of what it might have been at the time of its delivery 
in Calcutta. The judgment of the High Court had been given 

without sufficient regard to where the burden of proof lay, aod 

was incorrect. 

Mr. T H. Covne. Q.C. and Mr. ll V. Doijm argued for the 
respondents that they, who uerc not precluded by tho accep- 
tance in Calcutta fiom pioving inferiority in the quality of cutch 
actually existing at the time of delivery, had established by tho 
general body of the .•videucc that tho cutch could not have been 
111 a good state when dcUvcied Thus a breach of contract had 
been made out. The respondents had sustained damage to an 
amount at least equal to that awarded by the decree, the appel- 
lants having been aware that the market iu Calcutta for cutch 
was an export market, and that tho contracts in question were 
entered into by the respondenU uilh a view to re-shipping the 
cutch to a foreign port. 

Counsel for the appellants were not called upon to reply. 

Their Lordships’ judgment was delivered by 

Loud HalscUUY. — This ia an appeal from the High Com tat 
hurt William in Bengal, where judgment was given for tho 
respondents, the plmntiffs below, >\ith damages for the breach 
of warranties contained in five several contracts for the sale of 
cutch to the respondents. 

The course of the evidence in this ease renders it unnecessary 
to draw any distinction between the first and the four later 
coutracls. It is not denied that in all five contracts the obligation 
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was to deliver good cutch, and the real dispate in this case is isss 
whether good cutch was delivered. Had the evidence raised any gan kiji 
distinction between cutch of a peculiar manufiicture or quality, Swee 
as indicated by a recognised mark, it might have been necessary Ralli Cbos, 
to consider more minutely the effect of the warranties contained 
in the four later contracts , but the contest between the parties 
has been conducted on much broader grounds. The 11,000 bags, 
the subject of the five contracts, were delivered in Calcutta 
between the 5th of April 1879 and the 26th April 1880. 

In the course of the deliveries extending over this period an 
examination to determine whether it should be accepted as 
according to contract or not took place. Some was rejected, 
other cutch substituted, and extra allowance made for weight 
This was done in the presence of one or other of the brokers and 
of the person •’elected by the purchasers, who made the exami* 
nation and conducted the examination in the manner in which, 
at that time, cutch was generally otaminod. The correspondence 
between the respondents and their New York agency discloses 
the fact that upon somo telegrams and letters which arc not 
before us, the respondents explained to their agency why they 
had accepted some which, in their judgment, might not exactly 
have come up to the contract quality. They pay ‘We had to 
reject several lots, receiving only what would pass as prime. We 
had to complain also in some instances about heavy tare, and wo 
only received such lots with full allowance of weight.” Then in a 
letter dated Junc22,18S0,they.«.iy: "As you orc'aware, wc were 
all along receiving our cutch on adv.ancing markets, and although 
we were very careful in rocciring, in many instances we were 
compelled to accept deliveries which we would have rejected if 
our market was quiet, and wc were not pressed by freight engage- 
ments.” Tlicn they say: " We may here odd. that owing to the 
.strong demonstrations and the rejections made by our competitors 
and ourselves, the quality and the packing of the fiij^plics since 
February has improvcil, and >\e hope that onarriial you Trill find 
an impmvcTucnt incur shipments.” Then a^ain : "Wcare Forry 
at not lia\ing been aware of the ohjectionaWe form of your 
contracts for cutch, which do not admit cf any allowances Jn ca?-? 
of iiifiriority of <juality, f.s otherwise vc would ha^c certainly 
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is-f- -been much more particular in restricting our business to the very 
Gas Km best marks. Being ignorant of this, ami seeing our competitors 
(who had far better eiporiencc than ourselves in this article) 
Kalu Bno3. y\ 

buy the o mark, we thought that by being careful in the 

delivery, and receiving full allowances for any inferiority in the 
quality or extra tare, we could protect ourselves and take our 
share in this business. On several occ.asions we have rejected lots 
for inferiority of quality or false packing (when we wore not 
pressed for shipment), and the same lots liavc been accepted and 
shipped by our competitors, and this was an argument of our 
seller for our being very particular in our deliveries.” Then they 
say again, in a letter dated the 20thJtily: “ After the great 
disappointments we have had (nhich, however, have been partly 
caused by the fact that we were never aware of the clause in your 
contracts allowing the buyer to reject out-and'out any inferior 
quality) we shall of course be more careful in our deliveries and 
ship only really good quality.” 

It is to be observed that that correspondence, which obviously 
arises from some telegram not before us, had taken place betweea 
the parties before the end of April 18S0, and indeed the selected 
specimen oq which so much turns, and which will have hereafter 
to be dealt with, was taken beforc the end of April 18S0, and 
throughout the course of delivery in New York, occupying from 
the 13th April until the 2lst October, no complaint whatever is 
made of either quality or packing until the letter of the' 4th 
November, ilr. Cowie very fairly admitted that, although that 
letter of the 4th November refers to some communication by 
these persons, it refers to some verbal communication on or about 
that time, and the letter itself, when looked at, does not refer to 


inferiority of quality at all, but refers, apparently, to the question 
of false packing. 

It probably is not necessary, upon this state of facts, and seeing 
what the course of delivery has been, to put any construction on 
the Indi^ Contract Act, since treating it as a matter simply of 
fact and inference, it is imposrible not to see that the evidence of 
the searching examination at Calcutta, and the period which is 
allowed to elapse from the time, and during the course of delivery, 
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e.xtending over the period referred to, renders it at aU events 1S?6 
incumbent, by ver}' cogent evidence on thcpvrt of the respon- Oas Kiu 
dents, to rebut the inference which jastly would be drawn from 
the acceptance in Calcutta, after such searching examination, Bros. 
that the good? delivered were according to contract 
Their Lordships are of opinion that the Judges of the High 
Court were right in rejecting the claim in respect of false packing. 

If the evidence of the condition of the cutch as received in New 
York was accurate, it is absolutely impossible to suppose that It 
could have escaped the examination at Calcutta. To take the 
one specimen which has been more than once referred to of a 
fraudulently packed bag — there is no other phrase that wU 
adequately describe it — in which there were two or three inches 
of cutch outside and the interior filled with dirt and rubbish, and 
which has been referred to once or tn ice as apiece of evidence 
that it is impossible to reconcile with a really honest examination 
at Calcutta, it is worthy of remark that, although a considerable 
quantity— and, as ilr. Doync has pointed out in his argument, a 
very considerable number— of bags were rejected at Calcutta, it was 
not suggested in any part of the evidence that onythiog of that sort 
was discovered during the examination. It would almost have 
followed, as a matter of course, th.at if any such fraudulent trick 
as that had been discovered, the examination wojild has*o been 
much more siringent even than it wa’« But the respondents 
took delivery after cxauunalhm, and if they had sought to show 
that the article as delivered iu New York was the same iu 
ouahtv and condition as to packing as when it svas received and 
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1S8<» arc unable to follow the learned Jiid^jca in their conclusion a? to 
"o ak K i i r inferior quality of the ciitch. The judgment apparently 
SWEE depcncla upon the proposition that the cutch in its original 
RAtLi *Bbos. manufacture contained an inordinate quantity of sandy or earthy 
matter; and that the condition of the cutch was incapable of 
being discovered In Calcutta upon the examination on account 
of the fiemi-Hquid state of the cutch. Their Lordships are 
unable to dlsco\ or any c\-idcnce to justify that finding. If indeed 
the evidence had establisbcd that the liquid state of the cutch 
at Calcutta had pre\'cnted oxamination, nnd upon its arrival at 
Kew York it disclosed that, ns originally manufactured, it 
was dofoctivc, a different question might have arisen ; but in 
tnith there is hardly any evidence in support of this branch of 
the proposition Their Lordships fail to discover any evidence 
that the c.xamiiiation at Calcutta was prevented or even affected 
by the liquid condition of the cutch ; and there is absolutely no 
evidence of the cutch being so manufactured that It contaiued an 
undue quantity of earthy orsandy matter. The learned Judges 
appear to have acted upon their own view of what was described 
by the sample marked “ T .1,” and they have regarded this 
sample, the size of which docs not distinctly appear, but wJucli 
appears to have been taken at the I.sttor end of April ISSO, as 
having sufficiently informe<l their minds of what was the quality 
of the 11,000 bags of cutch Their Lordships are wholly unable 
to acquiesce m the inference draan.nndthereforowillhiimbly 
advise Her Majesty that the judgment of the High Court should 
be reversed, and the suit be decreed to bo dismissed with cost®, 
and the respondents will pay the costs of this appeal. 

Appeal allowed, with costs 

Solicitors for the appellants : Messrs. TTart-j ns J' Laitey. 

Solicitors for the respondents : Messrs. ■S’aU(?crso)i <L Holland 
c. B. 
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Jif/o! e .Vr. Juitiee iV’oiTi* anrf Mr. Jmtiee tiaepherson 
RAM NABAIN SINGH and OTnERq (Defehdants)®. RAM RUNJUN 1886 
CIIUCKERBUTTY (Plaiktiff)**. ^ 

Sonthal Fergunnaht SetlUmtnt — Regalation III of 1872, «» 24, 26 — 

Suit fo ttt atide order of Settlement OJieer — ffon.puhheation of reeord 
of rights. 

Where, ia December 1884, a Edit ^as bronght to set aside an order o£ the 
Settlement Officer under Regulation III of 1872, made in December 1875, 
after disposing of the plaintiff’s objections to the defendants' title, and it 
was found that no record of rights Itad been published in accordance with 8. 24 
of the Regulation : Held, the suit was not barred under 9. 25 as not having 
been brought within three years front the date of the order. The final order 
referred to in that section must be one 8ub8c<iMeat to or not preceding the 
publication of the record of riglits 

This suit was brought for the reversal of nu order of the 
Settlement Officer, dated ICth December 1875, by which the 
rights of the first defendant as mokui'ariclar, nnd of the other 
defendants as f7ttr*mo/;ttranrfrtrs of certain mouzahs, wore 
recognized, and for possession of the said mouzahs. Tho plaintiff 
alleged that he was in possession of the said mouzahs as 
zemindar, and that they had been sub-let by him in ijam which 
expired in 1281 (1877) ; that the settlement proceedings 
commenced in these mouzahs in 1875, whilst they were so sub-let ; 
that before the Settlement Officer, the defendants falsely represent- 
ed that they held these mouzahs on 7)io/;urari and dur-moktirari 
titles, and that the Settlement Officer, notwithstanding an 
objection filed by the plaintiff) recorded his order to the above 
effect under Kegulation III of 1872. No record of rights, however, 
as provided by the Kegulation, was ever published Tho plaintiff 
denied that the defendants had any such title as had been 
recognized by the Settlement Officer, and alleged that in 1289 
(1883) he demanded possession of the mouzahs from the defendants 
•Appeals from Appellate Orders Nos. 110 and 117 of 188C, against 
the orders of L. R. Forbes, Esq , Deputy Commissioner of Sontbal Porgunnahs, 
dated the 2Qd of January 188C, reversing the onleraof J. A. Craven, Esq., 
Sub-Dhisional Officer of Jamtara, dated the 13th of August 1885, 
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i««C from the be^nning of 1290 (1SS4), which they refn^od to 
Ram Saraix C'''® and he dated his can<*e of action from the latter date. 
SisoH TJie syjt Vi'aa inUitutod on 20th December 1SS4. The only 

Ram defence material to this report was tliat the Riiit was Inrrcd by 

CiircKTR- limitation under s. 25 of Regulation HI of 1872, inasmuch as it 
Bcrrr. been brought within throe years from the date of the 

order of the Settlement Officer. 

The suit was dismi««ed on this ground bv the fir«t Court; but 
on appeal that decision was re\cr!c<lby the Deputv Commissioner, 
who roinaiulcd the case for trial on the merits. 

From this decision the defendants appealed to the High 
Court. 

X)r, R(t*h Dehari (r/«oSc and Baboo Jopt^h Chmuler Dci'j for 
the appellants. 

Baboo Kanina SindhH Mnkherjfc for the respondent 

For the appellants it wa.s contended that it was not necessary 
that the publication of a record of rights should be made before 
a final order could bo made by the Settlement Officer. A final 
order might be made at any stage ; and, as in this case, the onler 
had boon made disposing of the plaintiff’s objection, and the order 
had not been appealed from, it was a final onler under s. 25 of 
the Bcgulatioa, though made before the publication of the record 
of rights, and the suit should have been brought within three 
years from that order. 

For the respondent it was contended that the final order 
refened to in s. 25 appUcil only to final orders disposing of 
objections taken to nn entry in the record of rights after its 
due publication under s. 2k Hero the objection filed by the 
plaintiffs was one made under ss. 12 and 14, and not under s. 24, 
and the order made on it was not a final order ; there was 
consequently no order firom which the three years’ limitation 
could commence. 

The judgment of the Court (Horris and MacpheR-SON*, JJ.) 
was as follows : — 

It vs contended that the lower Appellate Court has put a 
WTong construction upon that portion of s. 25 of Eegulation 
III of 1872 which enacts that the Civil Courts in the Sonthal 
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PergunnaLs can entertain a Buil broiiglvt to “contest the finding 
or record of the Settlement Officer \nthin three years fretn the date 
of the said publication or of the final order of the Revenue 
Court" The publication referred to is that of the record of 
rights, tvKich under s 24 requires to be notified, and published 
by posting a copy thereof in some conspicuous place io the 
village, othenvise in such manner as may be convenient. Tho 
second clause of that section gives a right to any person interest- 
ed to bring forward in the Original or Appellate Settlement 
Courts any objection he may desire to make to any part of such 
record. 

In tho present case it is admitted that the Settlement Officer in 
the course of a settlement held that the defendants were woXumW- 
tlars of certain viilagos But it is admitted also that no record 
of rights uaa ever published under s 24. And the question 
which now nnscs is, whether the suit brought to contest that 
finding is wilhiu time under s 25 We think tho construction 
which the lower Court has put upon that section is the right 
one We are practically asked to read for the words Revenue 
Court in s 25 the words "Settlement Officer.” We see no 
grounds on which any such constniction can be maintained Tho 
words in the section scorn to indicate thata suit is within time 
if brought within three years from tho date of the publication, 
or if there is any aubsequent order of the Revenue Court, from 
such date. Sections 24 and 25 read together show that it is open 
to any one to question the correctness of the conclusion arrived 
at by the ScUlemeot Officer, subsequent to the publication of the 
record of rights And when we find in the hmitation clause that 
a suit may be brought cither from tho date of the said publication 
or from the final order of the Revenue Court, it seems to us that 
the order of the Revenue Court must bo one which follows and 
does not precede the publicatiou of the record of rights. 

We think, therefore, that the \iexfot the lower Appellate Court 
is right, and that the appeal must be dismissed with costs. 

This decision governs the appeal No. 117 of 1886. 

3. Y. w. Appeal dUmiesed. 
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iS'i-i Sheikh Domat, a pcnnancut hoivladan itottah for 9 drones 14 
Kali kanics nnd odd of Mnds at a fi ted rental of Ks. 421-7-10; 
irnoM* since been paid to the plaiutiffa 

«■. father and aiihscnucnllv to tlio idaintilT: nnd that the fact of this 
Golau Allt. ,, ’ ...1 ,1,. 

/loxvlawas sot up more than l2 years n/jo Mith the KiioHledgc of 

the plaintiff nnd bis father, the late Baboo Copal Lai Tagore; and 
that, therefore, the plaiiitiiT was now barred by Hmitation from 
questioning the hoithf. The srritteii statement further contended 
that the meaning of iho %vord "hursa" ns given in the plaint 
was incorrect ; nnd that the tenants of Pergunnah Edi'Iporc, 
^^llohad lursa rights, could ncqiiiro rights of occupancy by occu- 
pation for more than 123‘car3 ; that even upon the douls filed hy 
the plaintiff and the statements contained in the plaint it could 
not be said that the defendant was a tenant-at-will ; and that, 
further, having continued to possess and enjoy the lands at a pro- 
gressive rent for tho rcclomation of jungle, oud without interrup- 
tion from generation to generation, from before the Permanent 
Sottlemcnt, a right of occupancy had accrued to the defendant 
within, or subordinate to, the superior /iou‘f(if?«n interest. 

The Court bolon has held that the person whoso signature the 
notice to ({uit bears, had no authority whatsoever to give such a 
notice , that the defendant’s tenure is nt least a tenancy from^’car 
to j’car j and, tbereforc, a notice given in the mhldlo of the year, 
requiring him to quit within fifteen da^'s, was not a reasonable nod 
sufficient notice, and that therefore the plaintiff is not entitled 
to eject the defendant in this suit. 

Upon the matter of the excavation complained of in the plaint, 
the Subordinate Judge bos found that the tanks were dug many 
years a<»o without on^' let or hindrance on the part of the zemin- 
dar, and has accordingly held that no ground for ejectment on 
this score is made out. 

The title of the plaintiff to eject having failed, the Court 
below had next to consider whether or no the plaintiff uas 
entitled to declaratory relief in respect of the ?ioitia set up by 
the defendant. Upon this question the Subordinate Judge 
has found that the lease set up by the defendant, that is to say, 
the koiiindari pottah of 1184!, is a forged document, but that 
the existence of the hoida, though not proved to be held at a 
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fiied rout from before the PcrmaDcnt Settlement, ts made out is8b 
by the various rent receipts produced by the defendant, T?hich kau 
described the tenure as a kouia tenure, and that the said 
receipts ’(Tere granted apparently vfilh the knowledge of the 
iiaib and other superior officers of the plaintiff ; and it must, 
therefore, be inferred that the plaintiff and his father were 
avratc of the fact that a hoMiadari title had been set up maoy 
years ago, that is to say, more than 12 years ago ; and, therefore, 
both upon the ground that the defendant has made out that 
ho has a hoivla right in the property in. question, and also 
upon the ground that the said Aoiffti had been set up more 
than 1 2 years before suit, with the knowledge of the zemiodar* 
the plaintiff is not entitled to question, and is, in fact, barred 
by hmitatioQ from now queatiomng the said hoida. As regards 
the t^^o dovsU of the years 1250 and 1204 produced by the 
plaioliff, ns having faecn executed by the defcodaDt’a father, 

Alahomed Ashak, the lower Court has found that they arc 
untnie, and have been manufactured on the occasion of tho 
rent suit of the year 1870 Having come to these conclusions 
the Subordinate Judge has dismissed the suit with costs. 

Tho plaintiff has appealed to this Court; and we might 
hero obaerre that no contention has been raised before us as to 
the notice served upon the defendant being valid in law, nor 
that the plaintiff is entitled to eject by reason of the excavations 
made by the defendant. 

The points that have been raised by the learned Counsel for 
tho appellant are. (1) that the setting up by the defendvint 
of a permanent hoxiiadtxH right in the property in question 
amounted to a denial of the ordinary rights of the zemindar ; 
and, therefore, the defendant must bo taken to have forfeited 
his tenure , and the plaintiff is. therefore, entitled to eject the 
defendant without any previous notice to quit ; (2) that the 
foundation upon which the hoxxladari title was based having 
failed, namely, the lease of the year 1184 having been found by 
the lower Court to be a manufactured document, tho Subordinate 
Judge ought, consistently with his finding, to- have found that 
the defendant was entitled to no hovdadari interest in the 
lauds ; (3) that the rent receipts relied upon by the loner 
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js:? Court haw not been provt-^l acconllii.,' lo aii'J c *. 

Kali gomiino;(4) that there is no pro*jf whatsoever that as a matter 
TacosV Aojthn? o-/ lease of IISI wO' set up at any tlrr? 

T. with the kiioulcOire of (he nUintilT or his father previous t'’ 

OLAU AU.V , . . _ . . . . . . ^ . . t 1 

the Sint of ISiO, aii'l therefore the plaiutitT is not ‘‘arTc'i hy 

thf law of limitation from now ipicstionins the said /orA'd-iri 
title ; 5) that the dor.U producvd hy the plaintilT ought to ha'c 
b-jou found hy the lower Court to be genuine ; and, li'tly, that 
even if the plaintilTbe not entitled to eject the defendant, h-’ 
is, at any rale, entillcJ to have a declaration to the clTect that 
the Aoitfu'hiri title set up by him is tmtmc 

The learned Advocate-General for the rc-pjndent, in the 
course of his arguments in feup|K>rt of the decree of the Gaurt 
b.dyvv, contended, among other matters, that the plaint dis* 
clo-'cd no cause of action, and that the Court below ought to 
have found that the Aoirhtdari lease of 1181 vva4 a genuine 
instrument 

Upon the arguments raised before us, it would ap|)ear that 
there arc tiro fjuestions of law, and three questions of fact, 
involved in this appeal 

The questions of law arc . (1) docs the plaint disclose a cause 
of action , and (2) whether, in the absence ofn notice to quit, is 
the plaintiff entitled to eject* 

The questions of fact arc : (1) whether the defendant is entitled 
to the hoicla which he claims , (2> whether the Aonfa was set up 
more than 12 years ago with the knowledge of the plaintiff or 
his father ; and (3) whether the defendant’s father executed the 
dowls produced by the plaintiff 

Upon the question whether the plaint discloses any cause of 
action or not, as raised by the learned Advocate-General, we arc 
clearly of opinion that it does. If the allesations in the plaint 
are correct the plaintiff has a perfectlv good cause of action to 
maintain the suit. Whether or no the plaintiff has upon the 
evidence made out a cause of action is a different matter alto- 
gether, and a question which will be considered hereafter. Wc 
might, however, here observe that even if all other grounds fail 
the sotting up by tbe tenant defendant of a pennanant tenure — a 
tenure which cannot be enhanced — is sufficient to giv e the zemiu- 
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dar R cayso of action to come into Court to hare that title set JSSfi 

aside ; and if the plaintiffhas made out a case ia respect of this K*ti 

matter, be would be entitled to relief. ^acokb 

The next question to bo considered is, whether the 
up of a honiadavi title in the suit of the year 1870 by the defen- 
dnnt amounted to a disclaimer of the plainUflTs title as landlord ; 
whether in fact there has been a forfeiture of the tenure by the 
defendant such that the plaintitf iS entitled to evict without 
putting an end to the tenure by a proper notice to quit. Now 
it will be observed that, although the defendant in the suit of 
1870, and also in the present suit, repudiated the particular hold- 
ing which, the landlord attributes to him, yet be never question- 
ed the landlord's right to receive the rent which xt is agreed 
between tho parties was being paid for taany years together; ho 
did not in any sense repudiate the landlord's title. What he did 
was simply to question tho nght of the landlord to ccbence tho 
rent, and that, in our opinion, was not such a disclaimer as would 
result in law in a forfeiture of the tenure itself Mr. Woodroffc 
in support of his contention quoted the case of Fivian v. JHoaf 
(1) and the ease of Baba v. IS'uth Jodd (2}. lu the first 

mentioued cose, the tenant denied the right of the landlord to 
raise liis rent, and set up a title to boW the lands at a customary 
or quit rent It was held that this iraa a disclaimer of the land- 
lord's title, such as would obviate the necessity of a notice to quit. 

But it will be observed that the decision rests upon the ground 
that the title to hold land at a customary rent is inconsistent 
with the ordinary relationship of landlord and tenant, as it exists 
in England Fry, J., obsen’cs : “ Now what is a customary rent ? 

I understand that a cuvtomaiy rent means this ; a rent which 
entities tho occupier to hold so long as he pays. There is there- 
fore the suggestion that the late landlord and the present plain- 
tiffs were not ordinary landlords of thin estate, but were either 
lords off the manor or owners of some other right which gave 
them n title to a customarj' rent, which they could demand, and 
nothing more than that" And it will be further observed from 
* tho judgment, that the csisicace of tljc tenancy was not ad- 
mitted until the time when tho case came on for argument. \Vc 
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thhiV, Ihcrefurti, that the jirindiilo U{X )0 uhid* that tlocwon is 
based is wholly inappHciLIc in liongal, where rights prow wp 
under the law, such ns rights of occupancy, irrespective of con- 
tract, and where there are numerous tenures held by jK-rsons 
at fixed rents, and it has never been understood in tliis country' 
that the assertion of such a right is a dctual of the landlord’s 
title as sucA. As teganls the can; cited by the learned Counsel 
from the Bombay reports, we need only say lliat it is apparently 
based upon the case of riftoji v. Mont and the other EngHah 
eases quoted therein, and that, for the reasons already men* 
tioned, we arc not prepared to follow the rule of law laid down 
in it 

But apart from these considerations, it appears to us to be 
perfectly clear, that if there was a forfeiture of the tenancy by 
what the defendant said in tho suit of 3S70, there has been 
since then a distinct waiver on the part of the landlord of his 
right to evict upon tliat ground ; for it has been found in tJje 
judgment of the Court below, and, in fact, it was conceded 
in the course of the argument for tho plaintiff, that since the 
suit of 1S70 the plaiotilT Iras continued to receive the same 
rent which tho deftudant had been paying previous to the suit 
of 1S70, until vrithia a short time before the institution of the 
present suit , and it was not until 1 SS 2 that tho plaintiff gave 
tho defendant a notice to quit, apparently treating him as a 
tenant up to that time. And it is farther noteworthy that 
even in the said notice the plaintiff docs not rely upon the 
alleged forfeiture as a ground upon which the defendant should 
be ejected. 

We may here observe that upon the plaintifi's own ease ns 
disclosed in his plaint, and the dowls propounded by him, the 
defendant is at least a tenant from year to year, and that being 
so, it seems to us to be clear that this tenancy must be tenninat- 
ed by a proper notice to quit before a suit for ejectment can 
be maintained ; and it follows, therefore, that the plaintiff is 
not entitled to a decree for ejectment in this suit 

tThe Court then dealt with the questions of fact: this poliron 
of the judgment is omitted as being unnecessary for this report) 
\fhc reault, therefore, is that the claim for ejectment must be 
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dismissed, b«t that a declaration must bo given in favor of the iSFfi 
plaintiff to tho effect that the defendant has uo hotdadavi ^ 
interest in the lauds covered by the suit ; and in this respect 
tho <i!ocree of tho Court bclon* must bo altered 
As regards the costs of the suit, we think that each parly, 
having sot up a. ease which is cither false or unproven, they 
should bear their own costa iu boUi tho Courts, 


Decree varied, 


Btfort ifr. Jattht SJitter nnd lUr. Jatfica AVrri*. 

KAUN SINGH (rt..«KTirr) r. RASU nCHAnt SINGH AsD oTneas 

(DerEsoAKTS).* 

Valuaiionof SjhI— S ait /or prt-emplioH-^»n*dkUta-^Dtn<}al Ctrll Courtt 
vftft<r/</lS7I>,r.20. 

loft pre-cmplicia suit, tlio eubjectuniUcr is lha right of prc-CiriptiOQ, 
tlio vbIuo or vrhtd), aoii cot tlint of Uto property itself, dctcriinocB tlto ques' 
tion u£ jutisilictioa under ». SQ, Act VI of 1871. 

Tnis Btiit waa brought for tho enforcement of the plaintiff's 
right of pre-emption. The property in dispute was sold to the 
defendants for Ks 700. Thcplaiuliff sought to recover posses- 
sion of it by the canccllatioti of the aforesaid sale on payment 
of Rs. 700 to tho defendants (purchasers ) TIic suit was broiigfit 
in tho ‘Munsiff’s Court. The defendants amongst other pleas 
objected to the jurisdiction of the Court, on the ground that 
the property sought to be recovered was of tho value of more 
than Ra. 1,000. 

Tlio iluusiff overruling this objection dismissed tho suit 
upon the merits Tho plaintiff preferred on appeal against the 
MimsilFs decree. The Subordioalc Judge, on tho objection of 
the defendants, re-opened the question of jurisdiction , and finding 
that tho property in dispute was of tho value of more than 
Rs. 1,000 dismissed tho suit upon the ground that tho ilunsiff 
had 110 jurisdiction to entertain it, 

* Appeal from AppclHto Dccreo No. 1257 of 1885, ng;amsl tlic ticcreo of 
Baboo Al'inasli OioDder Mi'tter, Babonlinato Judge of I'atna, doled llio 27Ui 
oI March 1885. alGnnlng tho decree of Bai Daboo Slice Sarun Lai Bahadur, 
Miin«i(V of Potna- doted the 28th of Ar*il 188L 
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TliG plaintiff appealed to the High Court. 

Baboo Joghuha Ohunder Chose for the appellant. 

Mt. JI. 1 . Smtld for the respondents. 

set«ti1®,rr‘”/ No™,.,,dJ.) after 

sctlingmittho facts asnhore, proceeded as folloive — 

tl e ttn?"; “ *“ «-n»«"-on ofiurisdictic, in 

the JffL-ff” ‘ P’''*'™':'' “V weal against 

tl T r WeareofTpinion that 

nt tlcd , “““"u' defendants, respondents, «re 

M n ff haiTn ”■ "ppeel "Pea the f^nnd that the 

t If eH .V''"'*'*'"" ‘'-“•ertain the siSt We think 
therefore tha there is no force in this contention. 

tindiocr^Tf *tl urged before us is that the 

fn di™,t • ■’■"'Be that the yalne of the property 

, ^ tfjaii Its. 1,000, does not nccc-ss.vily /ood to tiie 

had no juriscHction t*' entertain this 
di ■ I that the value I'f the property in 

pu c jQ (Ilia case is not necessarily thn vnlao of the subject- 
matter in dispute. TJio plaintiff offorvsl pay Its. 700, the 
corisi eration rnoucy stated in the c«M)Vv\aneo to the defendant 
la amount at any rato should be dednotv''! from the value of 
1 C property in dispute in otvler to a^vrluiu tho value of the 
subjccMixatU-r in disn.rfo 
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it Seems to us tliat in, detorminiug the question whether the VvaUie issr, 
of the subjcct-mfittcr in dispute in this ease is above Rs. 1,000, xaun BrsoK 
(ho lower Appellate Court has proceeded upon an erroneous 
principle. As already remarked, it is not possible to lay down I’niAru 
any hard and fast rule for tneasuring the value of a right of pre- 
emptjon in any particular case. But the lower Appellate Court 
in this case, for reasons already given, was not right in measuring 
it by the value of the ptopexty itself without taking into con- 
sideration the fact that the plaintiiT has offered to pay to tho 
defendant Ra 700» and would bo bound to make the payment 
before he CQuld succeed. 

It has not been shown therefore that the Munsiff was in error 
in holding that he had jurisdictioD to enterfain the suit. That 
being so, the Suhordinato Judge's judgment cannot stand. Wo 
therefore re%eTfte that judgment and send back this case to that 
Court to decide the appeal on the merits. Costs will abide the 
result. 

K. c. SL Cast rewarded. 


Bt/ort JJr Pnnttp mirf itr JutUfs Uttertty. 

SniIIARV MUXDUL (JrncJtEtJT-oeBTon) p. MUUARl CUOIVDHRY akd 

ANOroEn (DtCKEB-BOLPeBS).* 

i.imi(o(>on~JB"j'«cun< II «/ Drtr« — Jvrt*dirU<jn of Couif ifX<re ^teytt itn* 

j?a»sfd— “IWutjfef dtcret for <*cc»<toiv — Code of Civil ProteJure, 

ss. 223, 239, 249. 


On the 4th of llorcb 1984, a, ^eerce-bolder applied to the Court of (ho 


Subordinato Judge cf Moorshedabad (where the decree was pa3aed)for transfer 
of tbo decree to the piatrict Court at Beerhheora for execatioo. The 


transfer wns made, and, on apphoattoa by (be decree-faolder, tbo judgment' 
debtor’s propcrtica m Geerbhoota were attached Thereupon the judgment* 
debtor objected to the attaebraeat, and obtaioed ao order under a. 239 of Uw 
Code of Civil Procedure staying the csecutioa ptocoedinga. The judgment- 
debtor then applied to tho Ceutt of tl»6af>ovdiaat« dodge at hfooeshedabad 
objecting to the execulioo of the decree, on tlw ground that it was barred by 
limhatiOD. The objection was Overruled by the Sabordinate Judge, and his 


• Appeal ffoia Order No. 150 of 1886, against tbo order of T. P. 
Peigbton, Esq., Judge of llooTsbedsbad, dated the 19th of January 388D ; 
aftirming the order of Daboo Kobia Cliuoder Gaa^Si, Subordinate Judge 
of Slourabedabad, dated the 22Qd of September iBSa. 
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18 SC decision was tpliclil on appeal to the District Juilgc. On socond appeal 

JlUKDUL Held, tint tlic Mooreltc<Ial)a<l Court was competent to hear and dcterralno 
MORAni limitation. 

CiuiaaDiiur. 27eM, also, that the fact of the jiuljmcnt'tlcljtor'a not raising the plea of 
limitation in tlio Beerbhoom Court did not, under the circumstances, prccltulo 
him from relying on It in his subsequent application to the Court at 
Moorahednbnil, 

This tvaa an application for execution of deorco. The judgment 
appealed from was, so f.ir ns material, ns follows: — 

"The dates in connection with this appeal which relates to the 
execution of a decree arc as follows: — 

Decree obtained in Uio Court of Iho Subordioato Judge 

of Moorehedahad ... ... ... 6th Miy J877 

first application for execution ... , ... 1878 

Struck off ... ... ... ... Jimo 1673 

Second application ... ... ••. 23nd Dcceinlior 1680 

Notice to judgment-debtor ... ... >. 14tli January 1881 

Served ... ... ... ... 28tli January 1681 

Struck off for default ... ... ... 10th April 1881 

Third application containing a prayer for transfer to tho 
Court of tlio Subordinate Judge of Deerbhoom 
where the judgment-debtor'e property ie situated... 4th March 1884 
“ Subsequently an order for sale of certain property took place 
at Beerbhoom, but no sale has actually occurred 
“Finally the judgment-debtor applied to tho Subordinate 
Judge of Uoorshedabad allc^ng that the third application was 
barred, and praying for an order to stay execution at Beerbhoom. 
The execution proceedings hare been stayed, but the Subordinate 
Judge has decided the present application in favour of the decree- 
holder, considering that the application is not barred. 

" Against this decision both parties have appealed, the judg- 
ment-debtor urging that tho proceedings are barred, and tho 
decree-holder by way of cross-appeal argues that the Subordinate 
Judge of Moorshedabad had uo jurisdiction to try the objection 
which ought to have been made at Beerbhoom. 

" Before deciding the main point at issue I deal chiefly with tho 
argument of respondent that the third application was not barred 
by limitation ^^hcn presented. The order of 19th April was that 
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ihc tlocTC-C'ljolflcr do pay into Co«rt two annM jv»'5ln^o stn»»ps 
Rud ' the tlccrcc {sic ) within five days.' Thi^ wa*' (vppawntly not 
done, nml the oafc was MnwV off for detinlt on tho 19th April. 
The respondent nrjjnca that there beinjj no pmudon in tJjo 
Civil Procednre Cotie for 'striking off’ ftncrecuttodproceetliHg, tho 
appViwitiou was never dismKaod, ond tho decree wna nUvo on 401 
March ISS-t lie cite.'? n caso of Jitfut'n SuJKtrt Churnin' Oo?si/(xmy 
v.Sinandii Ghttndev Bihiugar Adhikar Gos^yiinvj (1) in support 
of this view. This eases docs not apply here ; for whether tho ex* 
pression 'struck off* in the present procecdUi" was the correct 
one or not tho order passed certainly ruiiounts to ft dismissal, Tho 
order was not p.assod by the Court for its own convcnici^co, or of 
its own motion, but after default hwl been rondo by tho decree- 
holder in carrying out nn order pjisscd by the Court No Stops 
were taken by the decree-holder under a lOS oft ho Civil Troccduro 
Code to got this order set aside, and no step in aid of oxcciition 
having boon taken between January ISSl n»d Jlarcli 18S4, tho 
decree was at this latter date barred by limitation. 

' Tho main qncatJon ts whether tho decree has been revived by 
the proceedings in the Court of llccrbhoom, or raihw whether tho 
jtidgmeat'debtor, having neglected to plead limitation hi tho 
proper Court, is now precluded from raising tho point at MoorsUo- 
dabad. A number of authorities have been cited as regards 
the powers of a Court executing a decree sent to ifc for execution, 
and I have considered these very carefnlly. Tho principal 
authority is tho case of Mungul Pervkad Z>te/tti v, Orija Ktmt 
Lahiri ( 2 ) Tho folloMong principle appears to have been Mtnb- 
iisbed by this ease even if the proceedings were {as they undoubt- 
edly were) barred by VimitaVion when the decree reached tho 
Beerbhoom Court. Tho order of tho llecrbhooin Court allowing 
execution to revive, is, if unreversed, valid, providwl that tho 
Beerbhoom Court had jurisdiction to try whtthcr it \Yas barred liy 
time or not.” 

Tho learned Judge then wenton todi'cimtho caH-stif 
Kontcari v. Setani {3) ; LutfalUth v. Kirat Chand (4) ; 

(1)!. I* n., lOCaJc.OC, {*) tb.lt.,8Ca)c., 51. 

(:\) 1. b B, IOCalc,19C. 

(4) 13 15. I- B. A|.,3i>; 21 W J5 , ^y) 
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18 ‘ir. Kursing Doyalw llu%'i'yhar iSa/in(t); and Miingal Pershad 
Pichit V. Orija Kant Lahiri (2). He found tlint the Boerbhoom 
Jlu.>DUL Court had acted with jurisdiction, and he held that the proceed* 
^ M 0 R\Ri ings were not barred by limitation. 

.HOW DiiRT. judt^ent-debtor appealed to the High Court on the follow* 

ing grounds: (1), that the case of Miingal Pershad Dlchit had 
no application to tho present case, ns the proceedings in the 
Beerbhoom Court were not brought to tho knowledge of the 
judgment-debtor, and no notice of the application of the 4tli of 
March had becu served on him ; (2), that the Judge was wrong 
in deciding against tho judgment-debtor without finding whether 
be had or had not notice of the proceedings in the Beerbhoom 
Court 5 (3), that the judgment-debtor was not bound to take the 
plea of limitation in the Beerbhooro Court, and that ho was 
entitled to take it in tho present proceedings. 

Baboo TroylucVio Kalk Mitter otid Baboo Jlulnewur Sen 
for the appellant 

'Bahoo Kil Madknh Sen for the respondents. 

The judgment of the Court (PniNSEP and BEVEnLET, JJ.) was 
os follows 

This appeal relates to the c.xccution of a doereo passed by 
the Subordinate Judge of iloorshedabad, which has been 
transferred under s. 223 of the Code of Civil Procedure, to the 
District Court of Bcerbhoom. The application for transfer 
was made on the 4tli March 1884, and before transferring the 
decree, tlie Subordinate Judge of Moorshedabad issued the notice 
required by s. 248 on the judgment-debtors. After report made 
of duo serrice, the proceedings requisite for transfer of tho 
decree were taken. On the application of the decree-holder, 
certain properties belonging to the judgment-debtors were attach- 
ed in the district of Beerbhoom, on which one of the judgment- 
debtors objected to the attachment, and obtained an order under 
section 239 staying execution of the decree so as to enable him 
to apply to the Moorshedabad Court to consider his objections 
The exact terms of this order are not before us, because the 
order in appeal is from the Moorshedabad Court, and the 
<1) I. L. It , 5 Calc , 897. (2) I. L. R.. 8 C.ilc , 61. 
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proceedings of the Bcerhhoom Court have not been sent up. 188 « 
However, for the purposes of this appeal, it is sufficient to say f^nnunr 
that the Beerbhoom Court passed an order under section 239. 

The Subordinate Judge as the Court which passed the ^<^crec 
and the District Judge in appeal have concurrently rejected the 
objection made by the judgment-debtor, that execution was 
barred by limitation, and they ba\*o relied on the .judgment of 
the privy Council in the well known ease of Mungal Persliad 
Dichit V. Orija Kant Lfiltiri (1). It appears to us that both the 
Courts have misapprehended this judgment of the Privy Council 
in applying it to the present case. In that tfaso the objection 
raised was that the sixth application for execution was barred 
by limitation, and that therefore the seventh application, that is, 
the application under which the proceedings were then being 
taken, was inoperative. Their Lordships held that no objection 
had been raised in the course of the proceedings taken on tho 
sixth application, but that tho debtor had appeared, and in 
applying for the postponement of the sale had submitted to the 
attachment of his property. The Privy Council accordingly 
held that the Court could not re-open the previous proceedings. 

In the case before us. the objection Is taken to the application 
now before the Court. The District Judge appears to have held 
that the objection of limitation cannot be allowed to be raised 
by the judgment^debtor, because be has submitted to certain 
proceedings in the Beerbhoom Court. But the only proceeding 
taken by that Court against him was one of attachment of his 
property, and the judgment-debtor forthwith objected to such 
attachment, and obtained an order from the Court staying further 
proceedings under s. 239. There was consequently no adjudica- 
tion of this point against the judgment-debtor in the Beerbhoom 
Court 

The next question raised is whether the Afoorshedabad Court 
had any jurisdiction to entertain such objection, the decree 
having been transferred to the Beerbhoom Court for execution. 

The terms of ss. 239 and 242 seem to us to recognise the 
jurisdiction of the Hoorshedabad Court The cases which have 
been cited to us merely show tliat the Court to which a decree has 
(1). I. U R., 8 Ctia, fit 
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18SG liocn tmnsforrcd for oxccution lijw jurbdiction to determine an 
siiiitAnr objection of limitation, siicli oji ha^bcen raided in the present cfl«ej 
MuNDUL jjqjjq jJjq cases go so far as to exclude the jurisdiction 

siDBAnt of tiiQ Court w’lilch passed the decree. In the present Ctiso 
HowoHier. , * * 

tho notice under s 243 was passed bj* the Sfoorshedabad Court, 
and the judgment-debtor before us also contends that Ids ohjcc- 
tion that no service of this notice w.ts made should bo heard 
by that Court. One of tho objects of sening such a notice is 
to enable tho judgment-debtor to object to execution of the 
decree because it is barred by limit.ation, and therefore we also 
think th.at the MoorshedaUad Court from which the notice 
issued would be the proper Court to determine this matfen 
although it might abo have been raised and decided by the Court 
at Beerbhoom. Wo may refer to s. 224 (c) under which tho 
Court sending a decree for execution by any other Court is 
required to scud a copy of any order that may be passed for 
the execution of the decree. In this ease wo apprehend that 
the MoorsKcdabad Court would have sent n copy of the order 
made by it on receipt of tho report of the service of the notice 
under s 248. As it li.as been held that, tut for Pershml 

Dichit's ease, execution of tho decree is barred by limitation, 
and th.nt ea«c, in our opinion, docs not apply, the order of the 
lower Court niu*^ be set a«i«lc nod its finding ou tho actual facts 
accepted. In substitution for the ortlers passed, it u ill accordingly 
bo declared that excculion js barred by limitation. The judgment- 
debtor will receive his costs of all tho Courts 

r. o’k. Appeal allottcil. 

Pefore itf Justice Slftlhrond Mr. Jutliee .Igneto. 

ISSG MISni LAIi ASD oriipRs (Fibst P.\iaT, DcfesdantS)) v . MOZIIAH 

'r'tfso UOSSAlN (Plairtiff) JUco OTurRS (SccxixD Paett 

Defchdants)* 

Mortgi'de — Morlgajjt of crop* that t»<ty b« groxn upon a certain plot of land, 
i/» ««t«»r «ni/ efert — 1\un^/er ^ Vioperly ^cl — Conlrocl ,ieL 
Tho mortgage o£ iniligo crops that iiiay be grown upon a certain plot of 
Iind is a valid transaction. 

° Appeal from Appellate Decree No, 1251 of 1635, against tlie decres of 
Moulvi Abdul Aziz, Kbaa Bahadoer, SuborJiaatc Judge of Siriin, dated tbe 
l7th of March 18'‘5. afllnnlng tlie decree of B.iboo Nepal Cliundcr Bose, 
MuusiQ ol ScHaii. dalnl the 19tli of Aitiru^t 1834. 
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y The traa*saction is neither governed by the Transfer of Property Act nor 
by the Contract Act ; but it is in the nature of an ngrocmcat to mortgage 
moveable property that may come into existence in future. 

Haho^Ied Asgati hypothecated, under a registered bond of the 
22nd ilarch 1883, for the sum of Rs 307, being the price of the 
seed supplied, all the indigo crop that might grow on a certain 
plot of land during the year in favour of Mozhar Hossain. 
Subsequently under a bond of the 3rd August he mortgaged the 
same crop to Misri Lai & Co Before the expiration of the term 
of their bond the latter instituted a suit against Mahomed Asgar 
for the payment of their money, and Hie obtained an 

order of Court prohibiting him from removing certain indigo 
cahes, and under colour of that order conveyed the goods from the 
debtor’s factory to their own godown Mozhar Hossain now brought 
a suit against Misri Lai & Co. as the principal defendants, for the 
enforcement of his hen on tlio said indigo. Tho Munsiff found 
that Misri Lai & Co. had appropriated the indigo which was 
the subject of the mortgage under the bond of the 22nd March, 
and being of opinion that the plaintiff by virtue of his hypotheca- 
tion hond had a prior lien on the produce gave a decree against the 
principal defendants for the sum stipulated iu the bond. On 
appeal the Subordinate Judge confirmed the decree. On 
second appeav to the High Court, it was contended inter olio, that 
‘ on a proper construction of the plaintiffs mortgage deed, the 
lower Courts should have held that no mortgage at all, at least 
none regarding future indigo, was created in favour of the plain- 
tiff by the deed set up by him, and that the said deed did not create 
any right in favour of the plaintiff (the deed not being operative 
^ a mortgage deed at all) regarding what is alleged to have been 
taken by the defendants, so that tho plaintiff might bo entitled 
to follow the same in their hands.” 

The Advocate-General ('ilr. Paul), Munshi Mahomed Yusxif 
and Baboo DicanVca Kath Mooherjee for the appellants. 

Jlmishi Serajid Islam for the respondents. 

The judgment of the Court (Mittec and Aokew, JJ,)wasas 
follows : — 

1 It has been contended before us that the mortgage upon which 
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llisni L&l 

Mozhar 

ItOSSAlH. 
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188 C after taking all the steps available to him, may fail to compel the 
Sajibollaii attendance of his witnesses, and it would bo unreasonable to 
Kiukab JjqIj Jjj Qp description that the applicant was not 

K^nosn entitled to the remedy by civil suit under s. 77. It seems to ns 
BiRZAR. that where it is fottnd that the opplication was a bond fuU 
application under a. 73, and where it does not appear that the 
applicant abandoned his application, ho would not bo precluded 
from pursuing his remedy under s. 77 by a civil suit merely on 
the ground that no evidence having boeu adduced by him before 
the Registrar, the Registrar refused registration. 

■\Ve therefore agree with the District Judge in the view he 
has taken of the provisions of s. 77. 'The appeai wili be dis- 
roissod with costs. 

K. a M. Appeal dismissed 


Stfort Mr. Justice Hitter and Mr Justice Oranl. 

188Q UUUO CEUNDER ROY (Defendant) r. SURNAMOYI (Plaintiff) » 
Limitalion Act, $. b—Diteretim of Court— AffeaX out of time, admission of. 

Section 5 o£ the Limitatioo Act gives a discrctloo to a Court to edwit aa 
appeal died out o£ time. 

A valued lits suit at l!s. 18,000, wliicli was reduced to less tiian Ils. 6,000 
by the Court o£ drat lostaoce at Uajsbaliye. A decree, dated the 2Uth Decent- 
her I8S3, rvas given against the defendant, who applied for copies on the 3nl 
of Februaiy, and tile decree was ready on the 7th. The defendant m. is 
apparently under the impression that the appeal would lie to the High 
Court; but on the 16th of Maich a letter was despatched by his Calcutta 
agent informing him that bo was mhtaWa and that the appeal lay to the 
Distnet Judge. This letter reached Rajshahye on tho 17th, and the appeal 
was filed on the2Jrd of Uarch. 

U«ldy that under the circumstances tho Conrt might admit the appeal iu 
the exercise of its discretion under s 6 of the Limitation Aet. 

This suit, which was instituted in the Court of the Subordi- 
nate Judge of Rajshabye, was one for khas possession of certain 
mouzabs and valued at Rs. 18,000. The Court decreed the claim, 
but upon the objection of the defendant reduced the value to 

* Appeal from Appellate Decree No. 238 of 1886, against the decree of 
F. J G. Campbell, Esq , Jndge of Najshahye, dated tho 5th of October 
1835, affirming the decree of Baboo Promotbo Nauth Mookerjee, Suboidinate 
Jndge of that district, dated the SOth of December 1885. 
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Rs. 4 , 178-10-5 and allowed proportionate costs. Tlic decree was iSSfl 

dated the 20tli of Docember 1883. The defendant (judgment- Uono 

debtor) applied for copies on the 3rd of February and the decree uoy 
was ready on the 7th ; the defendant, on account of tho valuation 
put by the plaintiff at Rs. 18,000, being then under the impres- 
sion that the appeal would lio to the High Court. On the 17th of 
March a letter from his Agent at Calcutta reached him at Raj- 
shahyc informing him that ho was mistaken, and that tho appeal 
would lio to the District Judge. The appeal was filed in tho 
District Court on tho 23rd of March. On the above state of 
facts the appellant prayed for tho admission of his appeal which 
was clearly beyond time. 

Tho District Judge passed the following judgment, and rejected 
the appeal with costs : “ This appeal is admittedly out of time ; but 
tho appellant seeks to have it admitted on on affidavit purporting 
to account for tho delay aod of which the sum and substance (all 
verbiage stripped off) is this simpUciter, that he thought the 
appeal would lio to tlio High Court and so delayed filing it in 
this Court. Giving him credit for so thinking, his mistaken 
thoughts cannot ovetrido the law of limitation ” 

Tho defendant appealed to the High Court 

Baboo Rashchari Ghosc and Dahoo Girija Sunkiir ilosoomtlar 
for the appellant 

Baboo St'inath Das, Baboo Gurmhis Danerjee and Baboo 
JoQCsh Chuuder Roy for the respondeat. 

Tho judgment of the Court (Mitter and GmtNT, JJ.) was as 
follows — 

It appears to us that tlic lower Appellate Court in this case 
has rejected tho appeal as filed out of time and refused to 
admit it under s. 5, on the ground that a boixd fide mistake 
made by the appellant in the respect of tho limit of time within 
which according to law he is bouud to file bis appeal is 
underlie circttmsfanccs a valid ground for admitting an appeal 
under s. 5, 

IVe are of opinion that is not a correct view of the proiisions 
of s. 5. It is for the Judge in each ease to exercise his discre- 
tion, having regard to the particular lads established before him. 
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"Wc upon that ground set aside his order rejecting the appeal 
and remand the case to him to decide that point again. 

We may, however, point out that if the facts stated before 
us are correct, and if the matter had been left to us to 
decide, we should have been very much inclined to think 
that the appeal should be allowed to bo filed under s. 6. We 
may here state the facts that ha\e been stated before us The 
decree of the lower Court is dated 20th December I8S3 ; the 
suit was valued at Its. 18,000, but on the objection of the defen- 
dant the Court decided that the value of the subject-matter of 
the suit was below Rs. 6,000. The appellant applied for copies 
on the 3rd of February, the decree was ready on the 7th of 
February ; the appellant being then under the impression that 
the appeal would He to the High Court. Then on the IGth of 
March a letter was received from his agent at Calcutta, informing 
the appellant that he was mistaken, and that an appeal would Ho 
to the District Judge. This letter reached Rajshabye on the 17lh, 
and the appeal was filed on the 23rd of March. 

The costs of this bearing will abide the result. 

K. c. ir. Case nmanded. 


CIVIL reference. 

£tfoTt i[r. Jtittice Hiller and .Iff- Juetice Grant. 

BHAlRAD CHUNDBA CUOWDnRI (PLAi.vrirr) e.ALEK JAN 

(DAFSBCiSr.)* 

stamp Act, 1879, 1 . 13 — Suit on bond — Stamp, Sufficienry of. 

A bond stipulated that for the consideration of a loan of Us 80 the 
debtor should deliver to the creditor on a future daj “ 800 arris of grain 
valued at Rg. 10 per 100 arris.” The bond was engrossed on an 8-anna stamp 
paper. In a suit on the bond for the rccover 7 of 800 arris, at 4 arris per 
rupee, or its price, Hr. 200 : 

Held, that the bond was adequately stamped. 

This was a reference in a suit which was brought to recover 
800 arris of grain, or their value at 4 arris per Re. 1. The 
Munsiff disallowed the claim as to a moiety on the ground that 

* Civil Reference "So 5A of 1880, made by Baboo Baroda Prasanna 
Shome, Subordinate Judge of Chittagong, dated the 10th of February 
1886. 
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the bond had been engrossed on a stamp paper of 8 annas only, 
and the plaintiff could not, under a bond so stamped, recover 
more than 400 arris of grain, or their valtie, Rs. 100. The bond 
which was dated the 17th Bliadro stipulated that in consideration 
of a loan of Rs. 80 the defendant should deliver to the plaintiff 
within the month of JJagh 800 arris of grain N’alucd at Rs, 10 
per 100 arris. Both the plaintiff and the defendant appealed 
against the order, the former contending that the bond was 
sufficiently stamped, and the latter that it was a forgery. 

The Appellate Court was of opinion that the stamp on the bond 
was insufficient to cover the claim of Rs. 200, and referred the 
following question to the High Court : Is the bond adequately 
stamped under the provisions of s 13, Act I of 1879 ? 

Baboo AlJiit Ckunchr Sen for the appellant 

The decision of the Court (Mitter and GRA^*T, JJ.) W’os as 
follows 

Hitter, J.— We are of opinion that the Subordinate Judge was 
not right in holding that the instrument ui>on which this suit was 
brought was not properly stamped. The amount secured by the 
instrument is the value of the paddy agreed to bo made over to 
the creditor, as fixed by the instrument itself. If there be a rise 
in the price of the paddy at tho time of the institution of the suit, 
it would not make the instrument an instrument which is not 
sufficiently stamped under tho Act- If the viewof the Subordi- 
nate Judge were correct, it would be impossible for tho parties 
to the document to fix the value or the amount to be secured for 
the purpose of determining what stamp duty should be paid. 

The record will be scut back. 

K. C. M. 
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ty the petitioner who is iintlcr sentence. The Code of Criminal 
Procedure docs not propfde for the manner In which evidence 
should bo recorded by ftPreaidcncyMa^strato in a case in which 
the sentence or order is not appealable, but it enacts (a. 370) 
that instead of recording a judgment in the manner provided 
for otlier Courts, a Presidency llagistratc shall record certain 
particulars, amongst which clatiso (i) declares that ho shall 
record a brief statement of the reasons for the conviction. In 
the case before us, wo hax'O no evidence at oil on which the 
petitioner could have been convicted, and the Jfagistrate, in 
convicting him, has omitted to record ony statement of the' 
reasons for the coiividion. Reference may be made to 
a. 537, which declares that no finding sentence or order passed 
by a Coiirtof competent jurisdiction shall be reversed or altered 
on revision on account of ony error, omission or irregularity in 
the judgment unless such error, omission or irregularity has 
occasioned a failure of justice. In the present case it is impos* 
sible to say what the result of this error, omission or 
irregularity on the part of the Presidency ITagistrate may or 
may not have been. As the ease now stands before us. there 
is absolutely no evidence against the petitioner, and there is no 
statement of nay valid reasons on which the coovicton could be 
supported. If a conrictioo such as this were to be maintained 
the powers of this Court as a Court of Revision could never 
bo exercised, We cannot suppose that this was intended by the 
I/egislature. The case of Empt'ess v. Eanjab Stnrfk (1). was a case 
analogous to that now before us, the matter under revision 
there being an order passed on a summary trial m which the 
ilagistrate had failed to com'ply wth clause (A), s. 263, which 
required him to “record -a brief statement of the reasons of 
the conviction.” 

In that case it w'as held that tho Ma^strate should state 
those reasons in such a manner that this Court on revision 
may judge whether there were sufficient materials before liim 
to support the conviction. Following that case we are of opinion 
that the conviction and sentence must be set aside. 

p. o’k. Conviction set aside. 

(l>.r.L.n.,6Calc,S79 
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CRIMINAL REFERENCE. 


Btfore Mr, Juitiee IVinaep and Mr. Juttiee Beverley. 

Is THE MATTEB OF DURGA CUARAN DAS». SASUI BHDSAN GDHO 

AND OTBERS.® 


18S6 
Avffutl 3 


Criminal Proeeiure Code, a 133 — Public way— Naitanee — Remotalof 
obstruction — Jury — Majori/y of Jury, 

When a minority of a Jury appointed under (be provisions of s. 133 
of tho Criminal Procedure Code do not act tbo Magistrate cannot proceed 
under that section upon a report submitted by the majority. 


This was a reference bj the Sessions Judge of Backergunge, 
the terms of which were as follows : — 

“ I have the honor to submit herewith the record of the proceed- 
ings of the ila^tratc of the District under Chapter X, Criminal 
Procedure Code, on the petition of Durga Charan Dos against 
Sashi Bhusan Guho and others, and to recommend that for tho 
reasons subjoined tho final order of the Magbtrate bo set aside 
and be be directed to proceed afresh ah initio according to law. 

"It appears that on the 30th October 1885, Durga Charan Das 
of Runshi, a neighbour of tho applicant for revision, presented 
a petition to the Magistrate, to the effect that the applicant for 
revision and nine others had closed a public path by means of a 
thorny hedge and plantain trees planted across the same. 

“ On the petition is endorsed the examination of the petitioner 
by the Magistrate ! "The defendants hare bunded my road in 
Soshipore, south of my ‘ bari’ ; they have cut it and planted 
on it suparis and plantains, and a new fence, and pulled 
down a ‘ char' that was there. It is a frequented path leading to 
the Government road." The petitiooer was required to adduce 
evidence in seven days. On the 9th November two witnesses 
were examined, and the same day the Magistrate ordered 
“ Notice to defendants under s 133 to clear the road or show 
cause on the 18th." On the 18th November, the applicant for 
revision Sashi Bhusan Guho entered appearance and showed cause 
by a countcr-petition. The notice under a. 133 of the Criminal 
® Crimioal Reference No. 150 of 1886, made by J. F. Bradbury Esq 

Sessiooa Judge of Backergunge, dated the 53rJ of Julj 1B85 ' ' 
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188S Procedure Code scorns to have been directed to the applicant for 
revision alone, and required Iiim to remove the hedge or fence and 
citAtiAK other obstructions, and to restore the path or road to its former 
«• condition before the 18th November, or show cause against Durga 
pHcsis Charan Das’s petition on that day, but neither it nor the petition 
Goao. refers expressly to the “char" or bamboo bridge over the trench 
or ditch which severed the path in two. Tlio counter-petition 
of the applicant for revision denied that he had obstructed 
any public path or road, aflirnJcd the falsity of the peti- 
tioner Durga Charan Das'a allegations, and moved the Magis- 
trate to appoint a juiy to pronounce whether the order 
directed to Jiim was rcasoDabIc and proper. The defence of 
the applicant for revision appears to have been throughout 
that what the petitioner termed a permanent public path 
or road was in reality a temporary private path or foot-way 
over the applicant’s own land. The Magistrate thereupon ap- 
pointed a jury, consisting of the Sub-Kegistrar of Backergunga 
foreman, Rajmohou Cbakrabarti and Kamcoomar Pal nominated 
by the Magistrate, and Btshumbhur and Mohima Chundcr Ghatak 
nominated by the applicant for revision, and instructed them to 
submit their award by the 28th November. 

“ The timo for the submission of tho award was extended by 
successive order of the 28th November, the 10th December, the 
2lst December, the 4th January, the 18th January, the 22nd 
February, the 27th Fcbruaiy, the 8th March, tho 15tli March, 
the lOtb and 29th April, but to no purpose. No award could 
bo secured, and on the 11th May the Magistrate called on the 
parties to move for a fresli jury. Eventually, on the 20th May, 
the Magistrate appointed a fresh jury consisting of the Sub- 
Inspector of the Backeigunge police station foreman, Mani 
Chunder Ganguli and Baj Eumar De nominated by' the Magis- 
trate and Jagat Chunder Dass and Kali Nath Dutto nominated 
by the applicant for revision. The 2nd June was appointed for 
the submission of their award and an extension to the 11th Juno 
was accorded on the 2nd. 

“ On the 11th or the following day was received a document 
bearing the signatures of the Sub-Inspector of the Backergunge 
police station Prasunna Mukherjee, Mani Chunder Ganguli and 



VOL. XIII.] 


CALCUTTA SERIES 


277 


Rtij Kumar De. It states that the jurymen nominated by the t88c 
applicant for revision had taken no part in the award ; that Jajjat doroa 
Dass had not assisted at any deliberation of the jury, and that 
Kali Nath Dutto had at first attended, but subsequently absented 
himself. The nominees of the applicant for revision have there- Bhosan 
fore submitted no award at all. 

'* The other three jurymen repotted that there was a path used 
by the public along the line indicated by the petitioner over the 
property of the applicant for revision, that the bridge over the 
trench separating what had been Shumbhu Mushrifs homestead, 
but was at the date of the report a plantation of the petitioner’s, 
and the homestead of the applicant for revision, was a great 
convenience, and that its cxbtenco prejudiced nobody, The 
llagistrate on the 12th June accepted the report as the award 
of the majority of the jury, and held that the “char” was n 
public way, the bank of the ditch across which it was thrown 
being used in common by inhabitants of the village who crossed 
by the “char." "The rest of the alleged jiaih is a mere ‘private 
matter of complainant’s. I therefore order," he added, “that 
defendant shall within ten days replace the “char" and I make 
no further -order. This order is under s. 139. Issue notico 
under s. 140.” Accordingly the applicant for revision was noti- 
fied of the order and instructed to reconstruct the bridge over 
the trench in ten days. The notice bore date the 16th June, and 
against it the applicant for revision now moves. The notice 
expresses that the order of the 14th November had directed 
the reconstruction of the bridge. In fact that order does not 
allude to the bridge, but merely instructs the applicant for 
revision to remove all obstructions to the use of the path or 
read and restose It to its pristine eon^Ktion. Again, tha final 
notice requires merely the replacement of the bridge and not 
the re-opening of the obstructed path leading to the bridge. 

“ Of what use is the bridge if blocked completely at one end? 

The applicant for revision blocked the path leading to the 
bridge, and the bridge being thereby rendered useless dismantled it 
Now he has been enjoined to replace the bridge, but “ the rest of 
the alleged path is a mere private raatterof complainant's." The 
Magistrate talks of the “ alleged path “but I take it that there 
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1835 Procetlare Code socms to have been dtrcetetl to the applicant for 
'dor^ revision alone, and required Inm to remove the hedge or fence and 
^*Da 3 ** other obstructions, and to restore the path or road to its former 
V condition before the 18th November, or show cause against Durga 
lutcsAn Cbaran Das’s petition <m that day. hut neither it nor the petition 
<3UJio. refers expressly to the " ch.ir" or bamboo bridge over the trench 
or ditch which severed the path in two Tho counter-petition 
of the applicant for revismn denied that he had obslnmted 
any public path or road, afltrmcd the falsity of the peti- 
tioner Darga Cbaran Das’s allegations, and moved the Magis- 
trutc to appoint a jury to pronounce rrhethcr the order 
directed to him was reasonable and proper. The defence of 
the applicant for revision appears lo have been throughout 
that what the petitioner termed a pcrmancot public path 
or road was in reality a tcropomy private path or foot*vray 
over the applicant’s own land Tho ilagistrate thereupon ap- 
pointed a jury, consistiug of tho Sub-Registrar of Baekorgunge 
foreman, Eajmohou Chakrabarti end Ramcoomar Pal nominated 
by the Ilagistrate, and Bishumbhur and Mobima Ghunder Ghatak 
nominated by the applicant for revision, and instructed them to 
submit their award by the 2StU November. 

" The time for the submission of tho award was extended by 
successive order of the 28th November, the 10th December, the 
2l8t December, the 4tb January, tho 18th January, tho 22ad 
Februaiy, the 27th February, the 8th March, tho I5th Match, 
the 10th and 29th April, but to no purpose. No aivard could 
be secured, and on the 11th May the Magistrate called on the 
pai ties to move for a fresh jury. Eventually, on the 20tb May, 
the Magistrate appointed a fiesh jury consisting of the Sub- 
Inspector of the Backcigaage police station foreman, llani 
Chuoder Ganguli and Baj Kumar De nominated by the Magis- 
trate and Jagat Chwnder Dass and Kali Nath Dutto nominated 
by the applicant for re-mion. The 2nd June was appointed for 
the submission of their award and an extension to the 11th June 
was accorded on the 2nd, 

, "Oathe llth or the following day was received a document 
bearing the signatures of the Sub-Inspector of the Backergimgo 
police station Prasutma Muhherjee, Mani Chunder Ganguli and 
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Raj Kumar De. It states that the jurymen nominated by the 1886 
applicant for revision had taken no part in the award ; that Ja^at DunoA 
Dass had not assisted at any deliberation of the jur}', and that *^”^” 3 ** 
Kali N ath Dulto had at first attended, hut subsequently absented g^ghi 
himself. The nominees of the applicant for revision have there- Bhdsas 
fore submitted no award at all. 

“ The other three jurymen reported that there was a path used 
by the public along the line indicated by the petitioner over the 
property of the applicant for revision, that the bridge over the 
trench separating what had been Shumbhu Mushrifs homestead, 
but Vi’as at the date of the report a plantation of the petitioner’s, 
and the homestead of the applicant for revision, was a great 
convenience, and that its existence prejudiced nobody. The 
Jfagistratc on the 12 th June accepted the report as the award 
of the majority of the jury, and held that the "char” was a 
public way, the hank of the ditch across which it was thrown 
being used in common by inhabitants of the village who crossed 
by tho "char." "The rest of the alleged path is a mere private 
matter of complainant’s. I therefore order,” he added, “that 
defendant shall within ten days replace the “char” and I make 
no further "order. This order is under s. 139. Issue notice 
under s. 140.” Accordingly the applicant for revision was noti* 
fied of the order and instructed to reconstruct the bridge over 
the trench in ten days. The notice bore date the 16th Juno, and 
against it the applicant for revision now moves. The notice 
expresses that the order of the 14th November had directed 
the reconstruction of the bridge. In fact that order docs not 
allude to the bridge, but merely instructs the applicant for 
revision to remove all obstructions to the use of the path or 
road and restore it to its pristine condition. Again, tho final 
notice requires merely the replacement of the bridge and not 
the re-opening of the obstnicted path leading to the bridge. 

“ Of what use is tho bridge if blocked completely at one end? 

The applicant for revision blocked the path leading to the 
bridge, and the bridge being thereby rendered useless dismantled it 
Now be has been enjoined to replace tho bridge, but "tho rest of 
the aliened path is a mere private mattcrof complainant’s." The 
Magistrate talks of the “ alleged path," but I take it that there 
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1886 was a path \\hich the applicant for revision has closed. Else 
DunoA there would have been no bridge. I do not, however, understand 
^Das^*'' TcmaiudcT of the passage last quoteih The rest of the 

SAfiitx nlloged path," saj's the ilagistrate, “ is a mere private matter of 

Bhusan complainant’s.” "What is "the rest of the alleged path?" The 

whole of the path or road save the few cubits spanned by the 

bridge ? And what is the meaning of the phraso “ a mere 

private matter of complainant’s ?’’ Does it denote the Magistrate’s 
conviction that os regards the rest of the path claimed the 
petitioner Durga Charan Das may have an casement or right 
of way, but there is no public right of way ? It seems suscep* 
title of no other meaning, and yet the signification I have 
attached to it stultifies the final order which is limited to the 
reconstruction of tho bridge. As I have already remarked, what 
is the use of a bridge blocked completely at one end ? Yet tho 
Magistrate has not enjoined the removal of the block or ohstruc- 
tion, to wit the fence or hedge. The applicant for revision has 
been required merely to reconstruct the bridge on its original site 
and make it " purbabot” eras it was before. 

“ Before proceedings under s. 133 of the Criminal Procedure 
Code can be legally instituted it is tho Magistrate’s duty to find 
upon evidence that the path or road in question is or may be law* 
fully used b) the public. It must be a way to which the public are 
entitled as of right, not a way over a piece of waste land the use of 
which has been suffered by the owner or tenant of the land. A 
permissive way may be obstructed at pleasure by the owner or 
tenant of the land over which it runs. In this instance the 
Magistrate did not find that the way was public before appointing 
the jury. The publiaty of tho way was not a question for the 
jur)’, and moreover the Magistrate is clearly of opinion that a part 
at least of tho subject of the dispute docs not concern the 
public. Ergo the appointment of n jury was irregular. In the 
matter of the petition of Chnnder A'atk Sen (1) and confer 
Basaruddin Biiiah v. Sahara Ali (2) and Askar Mea v. iSn&rfur 
Afea f3) and LnX iliak v. I^azir Khalaski (4). 

<1) I.L. R,5C4lc,875;CC.L.R.,37D. 

(2) l.L. It, 11 Calc., 8. 

(3) 1. L B , 12 Calc., 13i. (4) I, L. B., 12 Calc., C96. 
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“ Again it cannot bo said that the vcrfict of three jurymen out 
of five, two of whom did not express any opinion, and one of whom ' 
abstained altogether from the enquiry, is tlio verdict or award 
of the majority of the jury One of the jurj* having declined 
to act the only course legitimately open to the Xtagistrate was to 
appoint a fresh jury — Tina Churn Murulk v Joshnn Sheikh (1), 
or proceed under a. 141 of the Criminal Procedure Code, 

" Finally, there is the order absolute, which docs not consist 
with the original notice under fi. 133 of the Criminal Procedure 
Code, and which as it stands cannot be otherlhan infructuous. A 
literal compliance therewith will leave the path or road obstnictcd 
as before, and nothing but literal compliance therowith can 
be enforced under a. 188 of the Indian Pt^oal Code. I think tho' 
whole proceedings should be set aside, and tlic ilagistrato 
directed to proceed afresh according to law/’ . 

No one appeared on the reference 

The judgment of the High Court, (PitiNSEP and BEVEnLEV, 
JJ.) was as follows ; — 

The majority of the jury contemplated by «. J39 of the Code 
of Criminal Procedure is, in our opinion, a majority of the jurors 
appointed, arrived at after due deliberation amongst themselves. 
In the present case the majority consists of tho only jurors who 
took the trouble to attend tbo meetings held, Tho report so' 
submitted cannot therefore be regarded as n fimling of tho 
majority of the jurors under s. 139 on which iho iingistroto 
can act. But at the same time the Magistrate ie competent to 
act under a. 141 and pass such orders as ho may think fit. Anil 
as matters now stand, we think that we may talco tho order 
before us os one eo pasbcd 00 the further materials supplied by 
the parties. 

Wo find no valid objection to the order regarding the "char’* 
or bamboo bridge over the ditch. The petitioner has boon 
found to have retftovod it, and its removal w an obatruction to 
the passage hitherto enjoyed. Wc accordingly decline to interferfi 
p. o’k 




Done* 

CHAhAH 

Uas 

r, 

ffAnus 

HfiCfus 

Oolio, 


(1) I. L.K, little., S4. 
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APPELLATE CIVIL. 


Bf/ort Mr. Jutttee IFi/wn end Mr. Jusliee Porter. 
KaLACIIARA tea CO., Lo. (pLAiSTirrs) v. SUICOL SINGH and orntBS 
(Defendants).* 

BounduTif ditptite — Potttnion, Eeidence of — Ben;}al Act P <f 1875, M. 40, 
41, 69, CO, 62 — Suit bated on Jitle, 

A formal decision on the question of boundary in a boundary dispoto 
urtdcrs. C2 of Bengal Act V of 1873, Although conelusire as to possession, 
is DO bar to a auit based upon title. 


Tms \va3 a suit brought to recover hhas possession of six bedars 
of land held by the plaiotifi^ under certain settlement pottahs ; the 
plaintiffs stated that they had been dispossessed in 12S0 B. S. 
(1882), and had thereupon brought a suit under s. 9 of the Specific 
Belief Act for possession, that that suit was dismissed on the 4th 
September 1882, and that they brought the present suit for the 
purpose above mentioned on the 8th September 1884. 

The defendants contended that the boundaries of the land 
given by the plaintiff Company were incorrect ; that at the 
recent settlement these lands had been leased out to them 
under a pottah, and the boundaries laid, and the land had been 
held by them for more than 12 years. 

The Assistant Commissioner, who was also Sadder ITunsiff, 
found that the boundaries given m the plaint were correct; that 
on reference to the map made by the Civil Court Ameen, and 
to the measurements made by him, the land belonged to the 
plaintiffs’ pottah, but that according to the recent survey it 


appeared that the. land had been ind uded^ 

pottah; but after tatiw*’-*'* 

/Ji^OTiito consim 


pottah; but after the evidence given 


‘he plain.-.- 

7W>.l..ro,ulan.a n,.pcalod Co”,— 

lo nolmv, hold tlmt tho amt »aa harred mdor a. G. „ 

. TV _ XT.* 01Q1 nf isS5. n'’aiA8t the decree ot 

• Al'i'Ortl bvm ’ dsted the 11«‘ 

I'M'l.M, JillO'l <1.0 «ll< ot '"""y 
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Act V of 1875, inasmuch as no appeal under &s. 59 or GO of that 18 S(? 

Act had been maile against tho order fixing the boundary of the KALACiiAiii^ 
mehals j he therefore allowed the appeal. ■' 

The plaintiff Company appealed to the High Court. tisoa 

Mr. O’E’inealy (with him Mr. Jlfnenair^ for the appellants 
contended that the suit should not hare been treated as a 
suit to set aside an order deciding a boundary dispute under 
Bengal Act Y of 1875, and that s. 62 of that Act did not apply ; 
that there had been no boundary dispute to which the plaintiffs 
had been parties ; and that no issue having been raised as to the 
alleged boundary dispute, and no ground of appeal as to the 
application of the said Act having been preferred against the 
judgment of the Mun^ifi, the Sub-Judge was not justified in 
asautning that an order adverse to the plaintills had been come 
to under the Act. 

Baboo Aukkil Chundcr Sen for the respondents. 

The judgment of the Court fWiLSOK and BoMZir, JJ,) was as 
follows . — 

This is a suit brought to recover certain lands which, the 
plaintiffs say, were included in the potlah or pottahs under which 
they held their property from the Government, and from which 
they say they have been dispossessed by the defendants. 

A number of issues were raised, and the Munsiff disposed 
of those issues in such a manner as to entitle the plaintifis to the 
decree they asked for. 

On appeal, the Deputy Commissioner of Cachar has reversed 
that decision on one ground. He says, with reference to a 
survey which had been made apparently about the year 1881 or 
just previously, “ the laying of the boundary mehals during the 
recent settlement was not appealed apparently either under s. 59 
or s. CO of Bengal Act V of 1875, and therefore under s. 02 of the 
same Act ths present suit is barred. It has been argued that 
tho dispute has been going on for a long time, and that legal 
proceedings were entered into regarding the matter previous to 
the laying of the boundary, but that does not appear to me to 
make any difference. The present suit admittedly was brought 
after the relaying of the boundary by the Settlement Ofiicers, 


Tin: /XDUN LAW LLl’Uia'S. 


[VOL. XIII. 


igs6 nnJ it is to tlio date only of the present suit that I can look." 
KALACifARi therefore hcM that the proceedings of the Settlement 

lEA Co, Ld. under Bengal Act V of lS75uasb3's. C2 of that Act 

ScKCL conclusive. 

Now, s. 02 refers to an order deciding a boundary dispute. 
Boundary disputes nro dealt with in the fifth part of the Act 
Section 40 sa^'s: “If it shall come to the notice of the Collector, 
in the course of a sun'cj* under this Act, that a dispute exists as 
to an^’bouiidar}* which should bo surveyed, the Collector, after 
holding such inquiry ns he maj’ deenr necessary, may determine 
such boundary ns hereinafter provided,” That clearly contem- 
plates that there shall be a dispute between certain par- 
ties, that there shall be a proceeding between those parties 
in which they shall have an opportunity of stating and estab- 
lishing their several claims, and in which the Collector is to 
decide the boundary as between the parties. The nature of tho 
decision and the matter to bo decided are stated in the next 
section. Section 41 s.nys, that “ the Collector shall determine 
the boundary* according to actual possession, and cause it to be 
secured by boundary roarLs and the order of the Collector under 
this section shall, uutil it be reversed or modified by competent 
authority, have the force of an order of any Civil Court, declar- 
ing the parties to be in possession of the land in accordance 
mth the boundary as detcrniiucd by the Collector.” Therefore 
what the Collector is to determine, in a proper proceeding, is 
the fact of possession, and he is to laj' down the boundary line 
according to actual possession. He is not to inquire, and has 
no jurisdiction to inquire, as to any question of right or title. 
Sections 59 and 60 give appeals to certain superior revenue 
authorities, and then comes s. 62, which, says : “ Xo suit shall be 
brought to set aside an order of a Superintendent of Suiwey, 
Collector, Assistant Superintendent, or Deputy Collectordecid-' 
inga boundary dispute, unless an appeal shall have been first 
preferred under s 59 or s. 60, or unless the person suing was at 
tho time when such order was passed a minor, or insane, or an 
idiot” In the present case there is not shown to have been 
anj’ boundary dispute between the present parties to this suit. 
There is not shown to have been an}’ proceeding before a 



VOL. XIII ] 


CALOUTTA SCRIES. 


2S3 


Revenue Officer to which these persons were parties, or in which issc 
they were represented Therefore there was nothing in exist- kalaChaiia 
cnce which could enable the Revenue Officer to decide a question 
of boundary between them under s. 40. Further, if there had 
been such proceeding before the Revenue Officer, and if he had 
decided anything he would have decided the fact of possession, 
and his order would operate only as to the fact of possession. 

And as the only thing as to which a suit is forbidden by s. 62 
is the setting aside of an order deciding a boundary dispute, it 
follows that if there had been the most regular proceeding and 
the most formal decision on the question of boundary in a 
boundary dispute, though that would have been conclusive as to 
possession, under s. 62 it would have been no bar to a suit based 
upon title. 

For these reasons we think that the decision oftbc lower Appel- 
late Court cannot ba supported, and must be set aside. 

The Deputy OommU-sioncr has not dealt with the other i»sues 
arising in this suit in a way which appears to us sufficient to 
enable us to dispose of the case. It is necessary therefore that 
the case should go back to him in order that he may decide 
those issues. 

The appellant will have his costs of this appeal. 

T. A, r. Appeal alloived and case remanded. 

Pt/oreiff- Jiittice Trintep and Mr. Juttict Btvtrlty, 

CHUNDER C003IAR BOY and otobbs (DBCRKB-noLDSRS) ». GONESn I8SC 
CQUNDER DA33 and otdbbs (Jodombst-debtoesj.® 
rotseulon, Suit /or^Mesne proJiU — Decree $Hent a$ lo metne pro/tle—Poteer 
of Court execuUng Decree— Hindu Law — Oaujliteri' lORt— Sejjreicn- 
fativei—Heceriionert, Liability of for aeU of vidow, 

FhlntiiT sued for posset^ion of cerUio hods «od for mesne profits. He 
obtained & decree for possession, but the decree was eiieat as to mesne profits* 

Held, that the Court executing the decree was not competent to entertain 
a claim for mesne profits made by the decree-holtlrr. 

A Hindu, goremed by the Bengal School of Hindu law, brought a suit for 
possession of a certain taluk, but died before decree, learing him surrirln'-a 

•Appeal from Order No. 314 of 1855, against the order of Baboo Cakhal 
Chnndcr Bose, Roy Bahadnr, Snbordiaato Judge of rurreedporc, dated the 
15th of June, and amende*! on the 21th of September I6S5. 
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1886 widow and two dausititers. The widow was substituted in the suit iastead 
Cjjpnder husband, and alie obtained a decroo for possession. By a summary 

CooMAR Rot order mado in execution of tlio decree the widow was put in possession 
OoHR«H taluk as well as of certain lands, avliicli lands were claimed by a 

Chokder person not a party to the amt, as lands not bclon^io" to the taluk. 

Dabs, The claimant afterwaids bronght a suit for these lands aijainst the «idow. 

The widow died during the suit, and afas succeeded by her daughters 
who also died after a decree for possession of the lands had been obtained 
by the claimant against then), when their sons were substituted in their stead 
as defendants. It appeared that the widow, the daughters and tlio daughters’ 
Eona had all been in possession of tbo disputed lands as a portion of the 
family estate. 

Utld, that the rerersioners, the daughters’ eons, srere liable as tbe legal 
repreaentatires of tbo daughters, and as such were liable for all costs 
incurred in the suit brought by the cUimant for possession of the disputed 
lands. 

In this ca.80 tho judgment appealed from was as follows : — 

*‘Ia this execution case the judgmcDt-debtore and tbe receiror of the 
Estate of Raj Chunder Dass have preferred the following objections : 
(I) Tbe decree cannot be executed against tbe Estate of Raj Chuoder Dass 
nor against his roeereionary heirs ; (2) that the mesne profits and damages for 
cutting down trees as well as Us. 10,000 tbe value of the produce of kaoar 
lands cannot be claimed in execution of the present decree ; (3) that tbe 
decree-holders cannot get any interest on the costs awarded by the 
Privy Council decree ; (4) that execution cannot be taken against the 
receiver without the permission of the High Court ; (5) that the assign- 
ment by which the present decree-holders h-sve acquired their title is not 
honafide and gcnulue. 

“It is necessary to give a eborlhistory of the litigation which has continued 
for a very long time between the parties and their predecessors in interest. 

“ A certain jotc and ono taluk ongiaally belonged to the Moonsces, wlio, in 
1823, executed a kutkobala or deed of conditional sale for a consideration of 
Rs. 20,000 to Raj Chtroder Dass, the husband ot Rash Money Dassi of tbe 
aforesaid taluk. Repayment not having been made R.ij Chunder Dass took 
foreclosure proceedings under Regulation XVII of 1800 to make the sale 
absolute, and in 1833 instituted a regular suit for possession of the said taluk 
against the Moonsees, 

“Raj Chunder Dass having died pending the euit, his aonicss widow. 
Rash Money Dassi was substituted in his place as plaintiff who, in 1810, 
obtained a decrcofor posscanon of the taluk against tho said Moonsees, which 
decree was confirmed on appeal in 1813 by tho Sudder Court. 

“While the aiiit was pending another suit for arrears of rent of the aforesaid 
jjte was instituted, and a decree was obtained by one Gam Rotton Boy against 
the said Moonsees, and m execntiou of the said rent decree, tho jote itself 
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was sold toonc Jagat Chiimlcr Roy in 183G, who, tbroogli tho Court of the igsc. 
Deputy Collector which held tho Bale, obtiuned possession of the jotc in — 

1839. CooMAn Cor 

“After Rash Money obtained her decree for possession of the taluk in 1840, 

Bho applied for e.Tecution, and thereupon disputes rcgardingtho boundaries of CiiOHDtcn' 
tho taluk and jote lands arose between her and Jagat Cfaondcr Roy, which Dabs. 
disputes were subsequently terminated by a sunimary order ofthe Sudder 
Court in 1845, by which Rash Money Dassi was confirmed in tho possession 
of the lands as part of her taluk. 

“ In the present eiccution proceedings before me possession of those lands 
and wasilathavc been osked for. 

“Jagat Chunder Roy sold the jote to one Ramdhun Girkar, whose three sons 
afterwards sold it to one Tarrakant Banerjee, who, in 1856, instituted a 
regular suit against Rash Money Dassi and others to recover possession of 
those lands as part and parcel of his purchased jote, and also for mesne 
profits fjr 10 3 cars and 7 mooths, commencing from Magh 1252 (January 
1846) to Shrabun 1263 (Jul)* 1836) amounting to Rs- 24,309-13 annas. 

“From the plaint in that regular suit it appears to me that eubseqaont 
wasilat up to tbo date of rccorcryot possession was not claimed. At least 
I find no distloct prayer for tho eamo. 

“The dcfcDCO set up in that regular suit by Rash Money Dassi, who repre- 
Bonted tho estate of her husband Raj Cliundsr Diss, wms that the lands claimed 
by tho pUinllfl Tiirrakant were included in and were part other husband’s 
taluk, aad property which Uo had got under and by rirtuo of the aforesaid 
kulhtibala from the Moonsces, to whom I have said already bolh tlie taluk and 
the joto originally belonged. 

“In 1857, tho Principal SuJdor Amecn of this district dismissed tho suit, 
and tho decree was confirmed on appeal by the Sudder Court in 1860, but tho 
Privy (louQcU reversed both decrees and remanded the caso for trial on tho 
merits. The Principal Sudder Amecn again dismissed tho Buit on tho merits 
in the j-ear 1807, hut the High Court, on the 7th of August 1868, reversed 
tho decree, and gave a modified decree in phintifTa favour, which was subsc* 
qucntly conlirmcil by the Privy Council on tlic 22nd March 1679. Plaintilf 
Tarrakant Danerjee hid, in tho meantime, dieil, and his sons an I heirs were 
Bubstituted as plaintiffs in Ins place. ]li«li Mimcy Dassi hid also dic<i, and 
her daughters were substituted as defendauU iu her place. 

“ When the Privy Council decree was sent to the High Court for execution, 
tho sons and the heirs of Tarrakaot Bsaerjee bad assigned the property 
and their interests in thcdecrce to the preseot decree-holders, and by an 
order of the High Court the prc»eai decree-holders were Bubstituted in tho 
plico of the original decree-holder*. 

“ All tho daughters of Ra«U Money Dassi had in the roeiatime died, and the 
deccee-Uollers Ia-vc uowesked w execute the decree agaloit tbt> Tcvcnioniry 
licirs of Raj Chunder Dasi and against bis estite, which is now in the Lan Is 
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1B?3 of tlic rcccircr, makiog Inm al«o n party to tlio pro«'«lin?a tbr 

Cjic'CDEn vliicL I have a^Titlon at the Lcgincing Invc H«n taken by 

Cooij Ml i;oY tlicm. 

OtNisn “I "ill first take tl»o*o «l>ich relate to intiTie profits and interest entke 
CiiUNDER costs awanlcdliy the Privy Connell decree. Altlioiigli I find froni tlie pUinl 
i)AS3. that tliere "ns B pm^erfor wasilst, yet n« the High Court jadgnicnl an! 

decree, dalc<l 7th August ISC'*, which for the first time gave some sut'Stin- 
thl relief to the plaintiff, arc eilent alxmt me«ne profit*, I cannot in esc* 
ention give such profits to the deerce-liolilcrs The Privy Council decree 1* 
nl*o silent alMint interest on costs Incurred in England: when the decree i* 
silent alioiil interest, it cannot he recovered m execution. Tlic Court exeent* 
ing the decree has no power to assess ineino profits unless onleretHn tlio 
decree, and the perioil fixetl in it — Xfotooiliin T.att v. lihtthirte 
Seth Gol-ut Dan Gopal Dati v. Jfufli (2) j ir»»» v. Drojfndro Coonar 
7fm/t3); Sadmtea Pitlatv Jiamatin{;a Piljai (4); J'aiftararf/w A/ttiomid 
V. PAt O^riuf Tjtfitee «/" /lengal (5). 

"It has been arguctl that the dispossession caused by Pash ilooey Da**! w-as 
n wrongful set in her own iodivUnal capacity, and therefon? the estate of 
her Imshand, much less the reversieom, are net liable nnder the decree. But 
I find that there is nothing to show that Iln«li Money was net acting in gooil 
fnltli and in the belief tli.at the lands which formed the subject of the 
suit really belonged to tho estate of her liusbsni (efrfe her written 
statement 'which she filed in the suit). No collusinn or fraud has been 
proved agiin«t Hash Money and her daughtors, I Cod that the suit was 
properly conducted by tJiem in the belief lint the hods {& question fornio<l 
part of Raj CTiunder Pass’s estate and for the l>enefit of the reversionary 
heirs. I also find that Ra«h Money simply carrieil on the suit in«titnteil 
by her husband, and at the execution proceedings phintiCTs predecessors in 
interest were dispossessed under that belief which gave rise to all this 
litigation. I do not Cod that the suit was personal against the widow 
Rash Money. 

"It has not been shown that the decree has A'cen obtained against the 
■widow or her daughters fraudulently or colluslvely. It is admitted that 
tho lands in suit were in p«s«o«5ion of Rash Money and her daughters, and 
on the death of the latter the reversioners are still in po'session of tho«c 
lands through the Receiver of the Court as part of tho estate of Raj Chundcr 
Dasa. Under such circumstances, I hold that tho reversioners and the estate 
of Raj Chnnder Dass are liable In these execution proceedings, and tho 
proiierty and costs of the decrees will be recovered from them. 

(1) B L.R.Sup Vol 6n2: 6 W. R.Mis, 100 

(2) I. L. R , 3 Cdc, C02. 

(.1) UW%K,20O. 

(4) 15 R. L. K.,3S3 24 W. R, 103; I*. R . 2 I. A .210. 

(Si I. L It., 8C»Ic„ 178. 
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“But a? the e?;ato an<l the JaniU m suit am now ia the hanila of the USfi 
Receiver there vill be nn order of tho Court to Iiim to give up poasesflion “c7iD,\DKn 
of fliose lands and also to pay costs of the suit and of execution to the Cooiian llor 
decree-holders out of the estate of Raj Chundcr Dass. He is not personally qq 
liable, but the Court ia bound to take notice of his existence, end on a CnyNDEB 
reference to bis letter of appointment, vbicli bo got under 8 f>03 of tbo Dass. 
Civil Procedure Code, I find that he has been authorized by the High Court 
to institute and defend suits, &c., relating to the estate of Raj Chunder Daas. ^ 

For this Court or for the decree-holders to take any permission from the 
High Court ia not necessary. The Receiver, if he likes, can take permission 
fron. tho High Court to pay up Uie decretal amount and to give up 
possession. 

“The pleader for the Receiver said that the Receiver has no objection to the 
decree holders taking posacssion of the decretal lands, T therefore direct 
that possession be given to the decree-holders under the directions of (he 
High Court decree dated 7th August 1868, according to the accompanying 
Aincen's map and report by tho Civil Court Amcen, and costs of Ibo decrees 
and of execution are to be realized from tho cstato of Raj Chunder Pass, 
and tho Receiver be directed to pay (hem up to (b« decm-holders. 

“ If the defendants have done any damage to the decretal lands after the 
suit tias brought or after the final decree was obtained by cutting dotvn 
trees, &c.. the decree-holders cannot recover them in the execution 
proceedings I therefore disallow that portion of their claim which relates 
to damages as \\ cl] as to the value of the produce of kamar lands. 

“As regards the Zith objection, I find that the original decreo-holdcrswcrothe 
benamidars of the present dccrce'holders, and that the lands in question 
really belong to the latter. The original decrcc-ljolders have admitted Ihcso 
facts and the substitution was made in the High Court. It las not been 
show n th.it the assignment was not tfond fiJe or ccnuinc. 

“It Ins been argued that tlic present dccree-lioldcrs ore only entitled to 
Its 5,000 under the decree, w hich they hare paid to the original decree-holders 
for tho assignment. But I find that by the said assignment the decrca was not 
sold Tlie above sum was paid to them for allowing their oamca to be used 
in this litigation and for the trouble and annoysoce which they had suffered. 

Tlio property rirtuillj belongs to the present decree-holders and the deed of 
a«»ignmcnt only proicstho fact of benami. It is not a deed by which tiia 
decree w as sold. I therefore diMlIow the objection of the j’lidgmeot-deltor 

on this point, and hoM that the present decree-holders arc entitied to take 

possession of the property in<I to get the costs mentioned in tho decrees 
as w cll as execution costs." 

From this deciMon tho Jccrre-holcicis appcaltxl to Ihe IJi'rh 
Court, on the jfrouml Ih.tt the Judge shouM have alloncd roc«no 
profits and d.tm.igcs in the execution prorcediags w well as 
interest on co-ts decreed, nliilc tlic Judgment-debtors filed 
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iRSfi cross-ol'jcctions raising the same points as they relied on in the 


CHCKOEft Court hGloW. 

r. Baboo Svinafh Das and Baboo UnnotJu Denhad Sanerjtc for 

en'ospra appellants. 

Mr. Troof?>”q^e, Mr. .Bi-ana, and B.aboo Jogendro ChundiT Gho^t 
for the respondents. 

The judgment of the Court (Wilson and Beverley, JJ-) 
>vas as follows : — 

This is an appeal arising out of the execution of a decree 
obtained by the appellants against Jugotliimba and Pudmomoni, 
the daughters of Raj CUundcr Dass and his widow Rash Money. 
It appears that, after foreclosure, Raj Chtinder Da^s instituted 
a suit for possession of certain mortgaged property. During 
(he pendency of the suit be died, and his widow Rash Money was 
substituted as plaintiGT and obtained a decree. In cNecutioo, 
she entered into*possession of lands belongiug to a third party, 
who thereupon brought a suit against her to recover those lands. 
She died while that suit was under trial, and a decree was obtain- 
ed in this Court against her daughters Jugodttmba and Pudmo- 
moai, who, at her death, were the ne.xt heirs of Raj Chunder. 
A third daughter Sree Coomary, it may hero be mentioned, 
predeceased Ragh Money, and therefore did not succeed with her 
sisters Jugodumba alone appealed to the Privy Council. Her 
appeal was dismissed The appeal now before us relates to tho 
execution of that decree as regards mesne profits and costs. 
The question has also been raised whether execution can be 
taken out against the Receiver who has, iu the meantime, been 
appointed to the estate of Raj Chunder by an order of this Covwt 
in its Original Jurisdiction. 

The Subordinate Judge has refused to allow the decree-holders 
mesne profits on the ground that they were not expressly girea 
by the decretal order. It is not clear whether mesne profits 
were asked for in the plaint. The appeal before us has been 
argued on the assumption that they were, but as, after full con- 
sideration of the law on the subject as contained in the reported 
decisions, we are of opinion that such mesne profits cannot be 
allowed, we have not thought it necessary to consider ^vhethcr 
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or not they were so claimed. The learned pleader for the decree- 
holders, appellants, relies on the authority of the case of Ciiunder 
Rajah Leelanund Singh v. Moharajdh Luchviessur Singh (1), p. 
followed by tho case of Giirudas Roy v. Stephens (2), in contend- chondcb 
ing that although mesne profits were not expressly given by the Daas. 
decree, still inasmuch as they had been asked for in the plaint 
and were directly connected with the possession given to his 
clients, the lower Court was wrong in refusing to allow sxich 
mesne profits. These cases, however, arc no direct authority for 
this contention. The case of Rajah leelanund Singh merely 
decided that whereas in a former order of remand, their 
Lordships were unable to pass any final order in tho case, but 
simply left it to the High Court to proceed in the suit os upon 
the result of tho enquiry that they had ordered might seem 
just, it was competent to the High Court to allow mesne profits, 
and that they should, under the circumstances of the case, have 
been allowed. “Had the first part of the order in Council stood alone,” 
their Lordships remark, “ it would have been one of the conse- 
quential directions proper to bo given to ascertain the amount 
of mesne profits at tho time that possession of the villages was 
given; and inasmuch as one part of tho order, namely, that 
with regard to possession, has been executed by the High Court* 
everything connected with that possession should bo executed 
at the same time.” 'The order passed by the High Court that 
they could not give mesne profits or any thing beyond what 
the Privy Council in its decree had given was therefore set 
aside. The case of Gu7*udi7S Royv. Stephens, one in which a 
party who, having obtained a decree which was set aside in 
appeal, had, notwithstanding, executed it, was directed to make 
restitution to tho opposite party by putting him exactly 
in the same position in which he would have been if the 
decree had not been put in execution. It >va3 hold that 
it was unnecessary for tho Appellate Court to pass any ordore 
expressly on this point. So far, therefore, the cases relied 
upon by the appellant’s pleader are not directly in his favour. 

On the other hand, the course of densions is directly again’t 
(1) 13 Sloorc'a I. A. 4?0; U IT. IL, P. C. 23 
f2) 13 D. L. n , .\p , 4t ; 21 VT. P,, IJ5. 
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188C cros3-objcctions raising the same points as they relied on in the 
CncNDRB Court below. 

r. Baboo Snnath Das and Baboo Uiinoda Perdhad Danerjee for 
Cjiuntek the appellants. 

Das3. iroodro^e, Mr. Svans, and Baboo Jogendro CUxinder Ghosc 

for the respondents. 

The judgment of the Court (Wilson and Bcvcrlev, JJ.) 
was as follows : — 

This is an appeal arising out of the execution of a decree 
obtained by the appellants against Jugodiimba and Pudmomoui, 
the daughters of Raj Cliunder Dass and his widow Rash Money. 
It appears that, after foreclosure, Raj Chunder Dass instituted 
a Buit for possession of certain mortgaged property. During 
the pendency of the suit he died, and his widow Rash Money was 
substituted as plaintiff and obtained a decree. In execution, 
she entered into ’possession of lands belonging to a tliird party, 
who thereupon brought a suit against her to recover those lands 
She died while that suit was under trial, and a decree uas obtain- 
ed in this Court against her daughters Jugodnmba and Pudmo- 
moni, who, at her death, were the next heirs of Raj Chunder. 
A third daughter Sree Coomary, it may here bo mentioned, 
predeceased Rash Money, and therefore did not succeed with her 
sisters. Jugodumba alone appealed to the Privy Council. Her 
appeal was dismissed The appeal now before us relates to tlie 
execution of that decree as regards mesne profits and costs 
The question has also been raised whether execution can be 
taken out against the Receiver who has, iu the meantime, been 
appointed to the estate of Raj Chunder by an order of this Court 
in its Original Jurisdiction. 

The Subordinate Judge has refused to allow the decree-holders 
mesne profits on the ground that they were not expressly given 
by the decretal order. It is not clear whether mesne profits 
were asked for in the plaint The appeal before us has been 
argued on the assumption that they were, but as, after full con- 
sideration of the law on the subject as contained in the reported 
decisions, we are of opinion that such mesne profits cannot be 
allowed, wc have not thought it necessary to consider whether 
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or not they were so claimed. The learned pleader for the decree- 
holders, appellants, relies on tlxc authority of the case of Ciiuyuni 
Rajah Leelamind Singh v. Mofiarajdk Inichmessiir Singh (1), 
followed by the case of Giirudas Rog v. Stephens (2), in contend- CHONf>ra 
ing that although mesne profits were not expressly given by the 
decree, still inasmuch as they had been asked for in the plaint 
and were directly connected with the possession given to his 
clients, the lower Court was wrong in refusing to allow such 
mesne profits. These cases, however, arc no direct authority for 
this contention. The case of Rajah Leelamind Singh merely 
decided that whereas in a former order of remand, their 
Lordships were unable to pass any final order in tho case, but 
simply left it to the High Court to proceed in the suit as upon 
tho result of the enquiry that they had ordered might seem 
just, it was competent to tho High Court to allow mesne profits, 
and that they should, under tho circumstances of the case, hare 
been allowed. “Had the first part of tho order in Council stood alone," 
their Lordships remark, “ it would have been one of the conse- 
quential directions proper to be given to ascertain tho omount 
of mesne profits at tho time that possession of the villages was 
given; and inasmuch as one part of tho order, namely, that 
with regard to possession, has been executed by tho High Court* 
everything connected with that possession should bo executed 
at the same time.” ’The order passed by the High Court that 
they could not give mesne profits or any thing beyond what 
the Privy Council in its decree had given was therefore set 
aside. The case of Otirudas lioyy. Stephens, was one in which a 
party who, having obtained a decree which was sot aside in 
appeal, had, notwithstanding, executed it, was directed to make 
restitution to tho opposite party by putting him exactly 
in tho same position in which he would have been if the 
decree had not been put in execution. It was hold that 
it was unnecessary for the Appellate Court to pass any onlcrs 
expressly on this point. So far, therefore, the cases relied 
upon by tho appellant’s pleader are not directly in his faioiir. 

On tho other hand, the course of decisions is directly against 

(1) 13 5Ioorc*« 1. A. 490; 14 W. R., V. C. 23. 

(•2) 13 13. L. 11 , .\p , 41 ; 21 W. R, «?3 
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1 ^ 81 ) him. It \va3 hcl<l by a Full Bench of thh Court in the 
CncNDEn case of J/u900(Zun Loll v. Bhihtree Sing (H. that in executing 
CooMAnlioT^ decree, the Court that executes it lias no power to 
OdNrsii alter or odd to it, and that the only question in regard 

Dass. to mesne profits or interest which is left to be dctcrrninc<l 

by the Court executing the decree i'f the question of 
amount In SatldsivaPillaiv.Jtamalinga Pillai (2) their Lord- 
ships of the Privy Council held that it was the settled law in India 
that where a decree is silent touching interest or mesne profits 
subsequent to the institution of the suit, the Court executing 
the decree cannot assess or give execution for such interest or 
mesne profits. In Fa.kliaru.ddin Mahomed Ahsan v. The 
Ojjicial Trustee of Bengal (3) their Lordships state (see p. 190) 
that they " do not feel at all pressed by the authority of several 
cases to which their attention has been called, the doctrine of 
which has been affirmed by this Board, namely, that where a 
decree is silent on the subjectofintcreHor of \\asilat, interest 
or waailat cannot be added in the course of execution. We are 
consequently of opinion that as the decree now under execution 
did not expressly give the appellants mesne profits, they arc not 
entitled to realize them in execution of that decree, and that 
although they may have made mesne profits a portion of their 
claim together with recovery of the lands from which they had 
been unlawfully ejected, the Court executing the decree cannot 
properly assume that a decree for possession of those lands carries 
with it the right to obtaio the mesne profits claimed in the plaint. 

The appellant’s pleader next contends that he is entitled to 
interest on costs in the lower Court, as such were expressly given 
by the terms of the decree of this Court. But we do not under- 
stand the order of the Subordinate Judge to refuse such interest 
except on the costs given by the Judicial Committee which arc 
not ordered to bear interest The appeal must therefore be 
dismissed. 

It next becomes necessary to consider the objections raised by 
the learned Counsel for the respondents to the other portions of 

(1) D. L. R., Sup Vol , G02 ; 6 W. R , SIis . 109. 

(2) L. R., 2. I. A., 219 ; 15 B. L. R , 383 ; 24 \V. R., 193. 

(3) I. L R , 8 Calc., 178. 
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the order of the Subordinate Judge. Mr. Woodroffe contends 

that, inasmuch as the respondents are the sons of Jugodumba CntiNr)i k 

and Pudraomoni and the son’s son of Sreecoomary (Judoonath, 

the son of Sreecoomary having died after succeeding to his 

inheritance and lieing now represented by his son) these Dass. 

persons cannot bo •regarded as legal representatives of the 

originaljudgment-debtors Jugodumba and Pudmomoni, because 

they have succeeded, not as heirs of those two ladies, but as heirs 

of their last male ancestor Raj Cbundcr. It is further contended 

that they are liable only to the extent of any property that they 

might have inherited from those twodadios. But these two ladies 

Jugodumba and Pudmomoni themselves succeeded by right of 

inheritance to their father Raj Chunder, and, for all purposes, 

represented that estate. We further observe that the respondentsi 

arc still in possession of the lands which were wrongfully taken 

by Rash Money as included in the decree obtained by Raj Chunder 

for possession of the mortgaged property after foreclosure. They 

arc not, therefore, in a position to disconnect themselves from 

the acts of Rash Money under which these lands were taken, and 

held as a portion of tho family estate even at the present day. 

Under such circumstances, wo think that the Subordinate Judge 
has rightly held that the respondents arc the Icg.al representatives 
of the judgment-debtors, and, as such, are liable to nil costa 
incurred in the suit brought by the plaintiffs. 

With reference to the objection that execution cannot proceed 
against the estate in tho hands of the Receiver appointed by an 
order passed in the Original Side of this Court, we observe that 
the Receiver iu the lower Court expressed his willingness to give 
up the estate. Wc think, therefore, that this objection cannot bo 
sustained. 


P. o'k. 


.dppfdl dismissed. 
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Hejore Hr. Juttiee Ghost umJ Mr. Jtuhct Furttr. 

1880 WAJIBUN AND orntns (DrFEsnsTs) v. KADIR BUKSII (PtAiNTiFr).® 
Limiiatian Act (<YF 0 / 1877), *. 19 — Arlnoxcleilgmtnl of Jell — Secomlurg 
Ei'uUnce of AehnoKlcOgmtnt — Aistho>ity to Zunti Minor hy nehnoicMg- 
ment 

m 

An original account IkmIc containirig an acknonicilgmcnt of ndcbtliad 
been filed in Court, and eobseqacntlj' lost tvhiUt in Court ; he!J, tbat 
secondary cvidcnco of sncli ockno«ledgmcnt rniglit be given, notwith- 
standing tlio words of s. 19 of the Limitation Act. 

A person merely l>y reason of being the mother and giianUan of a minor 
lias no authority to make an ackoowledgmcot of a debt on behalf of 
tbo oiinor, so as to give a creditor a fresh start for the period of limitation. 

Tiie plaintiff brought this suit on the 4th Hay 1883 against 
the heirs of one Syed Abu Syed to recover a sum of Rs. 92D-5 
on account of goods sold to Syed Abu Syed during his Ufe- 
timo between the years 1872 and 1879. 

Ho alleged that shortly after the death of Syed Abu Syed, 
VIS., on 1st August 1830, it tvas agreed amongst the said heirs 
that 11 annas of the debt was to be paid by the defendant 
Fijsibun ^the elder widow) and her children defendantsNos 1 to 8, 
and 5 annas by the defendant Wajibun, the younger widow, and 
her children defendants Nos. 0 to 14, and that on that day 
accounts were settled and signed by the oinnutl/tfars of the 
widows ; and that the book which bore these signatures had been 
filed in a suit in the Small Cause Court and was not forthcoming. 

The elder widow did not appear, and her children through 
their guardian admitted the plaintiff ’s claim ; the younger widow 
.appeared, and contended that, as the account closed in April 
187S, the suit was barred*, admitled the settioTnexit, Vai 
denied the ammuihUtr’s power to sign the account for her and 
her children. 

The Munsiff allowed the plaintiff to give secondary evidence 
of the acknowledgment in the account book, and found that 
the acknowledgment had been made on the widow’s behalf with 

•Appeal from Appellate Decree Ko. 1577 of 1885, against the decree of 
Baboo Moihura Nath Gnpto, Boy Bahadur, Subordinate Judge of Patna, 
dated the 24th of April 1885, afiSrmiag the decree of Slouivi Abdul Bari, 
Khan Bahidur, D. L, klunsiS of tlut district, dated the 27th of Juno 1884. 
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their authority, he therefore ^ve the plaintiff a decree against 
all the defendants, making the estate of the deceased in the 
respective defendants’ hands liable for the debt. 

The defendant Wajlbun and her children through her appealed 
to the Subordinate Judge. 

The Subordinate Judge found that the accounts had been 
settled on the 1st August 1880 ; that thej' had been duly signed 
by the widow’s ammukhtara, and that the Munsiff had rightly 
allowed secondary evidence of the acknowledgment, the book 
having been proved to have been lost ; he therefore upheld the 
MunsifTs decree. 

The same defendants appealed to the High Court. 

Mr. Ahdool ITosscin and Miinshi Serajul Islam for the 
appellants contended that the suit was barred ; that under s. 19 of 
tho Limitation Act oral evidence of the contents of the so-called 
acknowledgment should not have been admitted; that the 
Judge was wrong in giving a decree against the minors, as they 
could not bo bound by tho acts of tho amvxuWitars. 

llunshi Mohemed Tmu/ for tho respondents contended that 
tho acknowledgment implied a fresh promise, and that limitation 
lYOuld run from that period ; that tho plaintiff was entitled 
to recover the whole of the debt from tho widow Wajibun who 
had made herself liable for the whole of tho debt by 
acknowledging it ; that under the Mahomedan law the plaintiff 
might recover the whole of the debt from Wojibun as rcprcscut- 
ativc of the deceased. 

The judgment of the Court (Giiose and Portek, JJ.) was 
ns follows 

This was a suit to recover from the heirs, other than the 
mother of one Syed Mahomed Abu Syed, the price of clothes 
and other articles sold to him by the plaintiff from 1279 F. S. 
to Bysakh 1286 F. S. Tho said heirs arc: first, Mussamut 
Fusibun, the first widow of Mahomed Abu Syed, tho defendant 
No. 1, and the defendants Nos. 2 to 8, the children of Abu Sved 
by Fusibun; and second, Mussamut Bibi IVajibun, his second 
widow, the defendant No. 9, and the defendants Not 10 to 14, 
his minor children by Wajibun — the said minors being re- 
presented by their mother and natural guardian Wajibun. 


less 

WAJincN 

r. 

Sadir 

BUKSir. 
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Wajibcs 

Kadir 

Kuksii, 


Tliia suit was brought on tlio 14th of May 188*1, that is to 
say, three years after the transactions of sale; but it was 
alleged and proved in the opinion of both the lower Courts, 
that on the 1st of August 1880, the accounts were settled 
between the plaintiff on the one hand and Mussamut Fusibun 
and Mussamut Wajibun on the other, and that Its. 2,555-2 
having been found to be due to the plaintiff from the estate of 
Abn Syed, the sum Ra. 2,129-5-8 was determined as payable by 
the two sets of defendants, in the proportion of Rs. 1,012-10-10, 
and Rs. oGG-lO-lO, rcspccUvcIy. This settlement was acknow- 
ledged in writing by the two ladies on the accounts, their 
respective agents authorized in that behalf signing for them. 

The plaintiff thereupon contended that the suit having been 
brought within three years from the said acknowledgment, it 
was within time. 

V»\ ought here to mention that the suit was for the recovery 
of Rs. 929-5, after giving credit to the defendants for the sums 
paid by them, aud the decree that was awarded by the Courts 
below was for Rs. 462-10-6, as recoverable from the estate of 
Abu Syed, in the hands of defendants Nos 1 to 8, and tlic sum 
of Rs. 406-lO-G, from that portion of the said estate which was 
in the hands of defendants Nos. 9 to 14. 

The present appeal is by Mussamut Wajibun and her children 
against that portion of the decree that was awarded against 
them, and the main contentions that were raised on their behalf 
before us were: (1) that the acknowledgment signed by the 
defendants being not forthcoming, no oral evidence should have 
been received under s. 19 of the Limitation Act, to prove the 
contents of the said acknowledgment ; (2) that the acknowledg- 
ment did not bind the minors, and, therefore, so far as they were 
concerned, no decree ought to have been given against them. 

As regards the first contention it appears to us that, although 
s. 19 of the Limitation Act provides that “when the writing 
containing the acknowledgment is undated, oral evidence may 
be given of the time when it was «>igned, but no oral cridence 
of the contents shall be received,” still this was not meaut to 
exclude secondat^ evidence of the contents of the acknowledg- 
ment, under s. 05 of the Evidence Act, when a proper case for 
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tho reception of such evidence is made out, and in this respect 
we agree in tho views so fully expressed in a recent decision by 
a Divisional Bench of this Court in the case of Savibhu I\ath 
Nath (1). In the present case, it has been found that the oiiginal 
account book containing the acknowledgment was filed by the 
plaintiff in a prenous suit between the parties, but has since 
been lost, and, therefore, it seems to us that it was open to the 
plaintiff to give secondary evidence of the contents of the said 
acknowledgment, 

As regards the second contention, we are of opinion that the 
acknowledgment by an agent, authorized in that behalf by 
Mnssamut Wajibun, would not necessarily bind the minors. 
The mother, in the absence of any special authority being 
proved to exist in her, cannot be regarded as an agent on the 
part of the minors duly authorized in that behalf within the 
meaning of s 19 of tho Limitation Lw, and it appears to us 
that a person, merely by reason of her being the mother and 
natural guardian, has no authority to make an acknowledg* 
ment on behalf of minors so as to give a creditor a fresh start for 
tho period of limitation. 

Wo therefore think that the claim, so far as the minors are 
concerned, is barred by Hmitatioo, it having been brought beyond 
three years from the original transactions. 

It is, however, contended by tho learned rakccl for the 
respondent that the acknowlcdgmcut implies a fresh promise, 
and that, therefore, irrespective of s. 19 of the Limitation Act, 
the debt is not barred against the minors. But it is quite clear 
that there was no consideration so for os the minors were 
concerned, for this fresh promise on the part of the mother, and 
therefore tho said promise by her could not be regarded os an 
act ir. the interest of the minors, such ns would be binding 
upon them. Another point was raised by the vakeel for the 
respondent to the effect that, supposing that the claim could not 
be maintained against the minors, Mussamut Bibi Wajibun, 
by reason of her acknowledgment, made herself liable to make 
good the whole amount, and that therefore the claim ought to 
bo decreed in its entirety against her. But it is obvious that 
(1) I. L. R, 12 Calc., 257, 


1686 

W/JIBU.'I 

Kadir 

RUKbU, 
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18 S 6 Tliis suit was brought on the 14th of May 188^1, that is to 
iViJiBtJN sa 3 ', three years after the transactions of sale; but it iras 
Kadir alleged and proved in the opinion of both the lower Courts, 

PuKsii. that on the 1st of August 1880, the accounts were settled 
between the plaintiff on the one hand and Mussamut Fiisihun 
and Mussamut Wajibun on the other, and that Ils. 2,555-2 
having been found to be due to the plaintiff from the estate of 
Abu Syed, the sum Its. 2,120-5-8 was determined as payable by 
tho two sets of defendants, in the proportion of Rs. 1,012-10-10, 
and Rs. 56G-10-10, respectively. This settlement was achnow-. 
ledged in writing by the two ladies on the accounts, their 
respective agents authorized in that behalf signing for them. 

The plaintiff thereupon contended that tho suit having been 
brought within three years from the said acknowledgment, it 
was within time. 

We ought here to nieotioo that the suit was for the recovery 
of Rs. 929-5, after giving credit to the defendants for the sums 
paid by them, and the decree that was awarded by the Courts 
beloiv was for Rs. 402-10-6, as recoverable from the estate of 
Abu Syed, ia the hands of defendants Nos. 1 to 8, and tho sum 
of Rs. 46G-10-6, from that portion of the said estate which was 
in the hands of defendants Nos. 9 to 14. 

The present appeal is by Mussamut Wajibun and her children 
against that portion of the decree that was awarded against 
them, and the main contentions that were raided on their behalf 
before us were: (1) that the acknowledgment signed by the 
defendants being not forthcoming, no oral evidence should have 
been received under s 19 of the Limitation Act, to prove the 
contents of the said ackuowledgment ; (2) that the acknowledg- 
ment did not bind the minors, and, therefore, so far as they were 
concerned, no decree ought to have been given against them. 

As regards the first contenUon it appears to us that, although 
s. 19 of the Limitation Act provides that “when the writing 
containing the acknowledgment is undated, oral evidence may 
be given of the time when it was signed, but no oral evidence 
of the contents shall be received.” still this was not meant to 
exclude secondary evidence of the contents of the acknowledg- 
ment, under s. C5 of the Evidence Act, when a proper case for 
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Before Mr. Justice Mitttr and Hr. Justice Grant. 

MODUN MOnUN DUT and anotheb (Plaistifes) v . FUTTARUNNISSA 

AND OTIIEBS (DbPBMDAKTS) * ' 

Transfer of Properls Act {IV of 1882), «». 52, 135— S'ale of immoveable 
property by person out of possesstoa^-Aelionable claim. 

A transfer of ownersbip of immoveable property is nota sale of an action, 
able claim, although the owner at the time of the sale may not bo in 
possession, 

A and D being owners of an 8-annas share of certain immoveable property 
soldjt nndcr a kobita to C and D. At the time of the sale X and T were in 
adverse possession of the share. Held, that the transaction was a sale nnder 
8. 52 of the Transfer of Property Act, to which the provisions of Chapter 8 
of the Act, specially those of s. 135, were inapplicable. 

iSemile, s. 135 refers to claim for money of some hind or tho like, although 
the money claim may be a charge on Immovcahlo properly. 

This was a suit to recover possessioo of an 8*annns share of 
5 kedars and 2 puns of land. The property was originally in 
tho joint possession of four brothers, Jugul, Obhoy, Nil ond 
Puddo. Jugul and Obhoy sold the whole property to Futtarun. 
nissa, and tho latter then executed a kobala with respect to the 
land in dispute in favour of Jogomohuo and Ramchuuder, tltc 
principal defendants, who took possession in Bysack 1287 (April 
1880). Nil and Puddo, while thus out of |>03scssioD, sold their 
8-annas share of tho land to tho plaiutifTs under a kobala, dated 
tho 9th Kartick 1291 (24th October 1884.) The defendants con- 
tended that the plaiutiffa, their vendors being out of possession 
at the time of the sale, had pnrchx'icd an aclionablo claim as 
defined by s. 130, Act IV of 18S2, and were entitled to no 
more than tho amount of consideration-money actually paid 
by them and the incidental expenses of the sale. The lIunsilT, 
nhilo of opinion that the subject of sale wasnn actionable claim, 
decreed the suit in slew of cl. of s. 133. The Subor- 
dinate Judge, differing from the Muusiff in his inteqiretatlon of 
cl. (tl), held that the defendants would be exonerated by the 
® .tppeal from .tppcllite Dvcrec Xo. 425 of I8?u, agalDii the dt-cre** of 
lUboo lUm Cumar I'al Chon dry, lUi balia>lar, Sul>onliaat« JuJ;;c of S^Ihrt, 
ilatel the 12th of Docvinocr 1635, rvvtrsing the deert-o of RiUmj Kali 
Dhua Cliattcrji, Muutill of UabiguDgv, daU-J the 25tli of Juae 15:5. 
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18 'C, payment of tlic consideration-money and tlio incidental expenses 
"MyncN of sale with interest, and altered the decree ncconlinrjly. 
iiuiiuN 1)CT On second appeal, it ''as contended on behalf of the plaiiitilTs 
FuTTMius- transaction between them and their vendors was one 

^ of sale under s. 52 of the Transfer of Property Act, to which thu 

provisions of a. 135 were inapplicable. 

Bahoo Alhil ChiitnUi' Sen for the appellants. 

Baboo I'aruck Kath PnlU for the respondents 
The judgment of the High Court (ilirrcn atul Guant, JJ.) 
Was ns follows : — 

This W!us a suit to recover possession of an 8-annas share of 
a coitain propcity. We may fake it upon the finding of the 
lower Courts that the defendants Nos. C and 7 had been the 
owacrs of this S-annas share. It is not disputed that the 
plaiutifls purchased this property under a kobala from the 
defendants Nos. G and 7, and by the terms of that kobala the 
ownership was transferred to the plaintiffs. It is al«o not disputed 
that at the time of the execution of the kobala the defendarits 
Nos. 0 and 7 'vcrc not in possession, but that the property in 
dispute was in the possession of the principal defendants. Upon 
these facts the question that was raised in the lower Courts, and 
that has been raised before us, is whether it was a sale of nn 
actionable cl.aim ivitlun the meaning of Cimpfer S of the Trottsfor 
of Property Act ; and further if it is a sale of nn actionable claim, 
whether 8 135 of that Chapter applies to the present case. 

It seems to us that the sale in this ease does not come within 
Chapter 8 of the Transfer of Property Act Section 130 of the 
Act saj s : "A claim which the Civil Courts recognise as affording 
grounds for relief is actionable whether a suit for its euforcemont 
is or is not actually pending or likely to become noccssarv.” It 
is therefore evident that it refers to nothing more than to a sale 
of a claim, but if the transfer bo that of the ownership of 
property it is something more than the transfer of a claim. It 
is uimccos.sary for ws to define exactly the classes of cases coming 
uithin the purview of s. 130 ; all that wo decide is that a transfer 
of ownership of immoxcablc property is not a sale of nn action- 
able claim, nllhough the owner at the time of the sale may not 
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bo in possession. The Transfer of Property Act is di^ide(I into 18 S 6 
several chapters Chapter 1 deals with preliminary matters. Momm 
Chapter 2 deals with general rules relating to the transfer of 
property. Then from Chapter 3 to Chapter 8 the Act deals 
with rules of law relating to diOerent kinds of transfer of property. 

Chapter 3 treats of saMg of immoveable property, Chapter 4 
deals with mortgages of immoveable property and charges. 

Chapter 5 with leases of immoveable property. Chapter 0 deals 
with the subject of crehange. Chapter 7 deals with the subject of 
gifts, and then comes Chapter 8, which deals with transfers of 
actionable claims. It is clear from the division of these chapters 
that it is made with reference to the different classes of transfer, 
and therefore if a particular transfer comes under one chapter 
it is necessarily excluded from the other chapters. That being 
so, it is important to consider whether, under the circumstances 
stated above, tho transaction between tho plaintiffs and the 
defendants Nos, 7 and 8 comes within the definition of a sale of 
immoveable property ; if it does, it appears to us that it would 
not come under the purview of any of the following chapters, 
including Chapter 8. Tho conditions laid down in s. 54, which 
defines sales of immoveable property arc, in our opinion, fulfilled 
in the transaction in question. It seems to us that under s. 54, 
a sale by registered kobala is valid, although tho owner may not 
be in possession at the time of tho sale. Section .54, para. 2 
pa} 8 : “ Such transfer, in tho ca^c of tangible immoveable property 
of the value of Rs. 100 and upw.irds, or in tho ca.so of a reversion 
or other intangible thing, can bo made only by a registered 
instrument.” Para. 3 says; " In the ca.«o of tangible immoveable 
properly of a value less than Us. 100, such transfer may be made 
either by a registered instrument, or by delivery of the propert}." 
Comparing the«o two paras, it Poems to us that whore a rale is of 
t.angible immoveable property, whether of the value of Rs. 100 
and upwanls or not, tho transfer is complete when the instrument 
l)y which tho transfer is made is registered; and delivery of 
pr>««<'s«ion in tint easo is not a condition proccd-mt to tho validity 
of the traii'fer. That bung fo, the trins.-u-thm in this ca«o comes 
within R, 54, and it f tlhwvs, therefore, that it does not come within 

Chapter S. Hut tvon if it he couctd.-d that it is n sale of an 
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18S5 actionable claim, we think that s 135 ia not applicable. That 
section says that, “where an actionable claim is sold, ho, against 
JionuN Dot it 13 made, is wholly dbcharged by paying to the buyer 

ruTTARUN- the incidental expenses,” &c. The word diecharged would be 
NissA. infippiicablc to a suit of this description, because it is for posses- 
sion of land. We are inclined to think that s. 135 refers to claims 
for money of some kind or the like, although the money claim 
may be a cliarge on immoveable property. On the wliole, wo are 
of opinion that Chapter 8 ,' and specially s. 135, are not applicable 
to the facts of this case. That being so, the right of the plaintiffs 
being found in the judgment of tho lower Courts, the decree of 
the lower Appellate Court will be set aside, and the plaintiffs’ 
suit for possession will be decreed with costs in all the Courts. 

K. c. M. Ax>peal alloived. 


Bt/on Mt. Justice Nornt umi .T/r. Jutlice O'Kin^afi/. 
DBOJENDRO KUilAR ROY CIIOWDflRY (PtAiNTirr) v. RASH BEHARI 
ROY CnOWDIIUY ASO OTDBRS (DsFEhDAMB).® 

Bight ^suit — Cause 0 / Arlton— Contribution, suilfor — Joint terong-do«> 8— 
Breach (if Ccvetiant^Damagu /or breach of Contract— ^Brtaih of Contract, 
Iq a suit for damages asaiost ^ aud others for breach of a covenant not 
to open a ferry at a particular place, a dccrco was obtained ogain^t all tho 
defendants Tlie amount of this decree was levied by execution from A 
alone, who thereupon brought a suit for contribution against his co-defondants 
in the former suit. Both tho lower Courts dismissed the suit on the ground 
that the plaintUI and tbo defendants had been joint wrong-doers, and 
that no suit for contribution would Uc as between them. On second appeal 
to the High Court — 

SelJ, that the rule of law relied on by the Courts below had no application 
to the circumstances of the present case, and that the plaintiff was entitled 
to maintain his action. 

In this case it appeared that a decree had been obtained by 
one Bhogowau Chonder ChowJhry against the plaintiff and the 
defendants jointly for the sura of R}. 352-14-0 as damages for 
breach of contract. The whole amount was, in execution of tho 
* Appeal from Appellate Decree No. 1555 of 1685, agaicst tho decree of 
W. II. Page, Esq, Judge of Dacca, dated the 20th of April 1885, 
afErining the decree of Baboo Mobcodra Nath Das, Uunsiff of IianiKgunj, 
dated tlie I81I1 of Ftbroary 1884. 
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1886 the grantees of the eettlement not to interfere with or disturb u 
i}„ojB\Dno ferry gh&t belonging to the grantor. In breach of tliie covenant 
*Cnotn 5 iin? grantees established a ferry ghat near that of the grantor, 
r. who thereupon brought an action ngainst the grantees for breach 
nFtuKi Rot of covenant and obtained a decree. In execution of his decree 
CuuwennT. grantor attached certain property of the plaintiff, who, to 
avoid the sale of hU property, satisfied the decree by paying the 
damages and costs amounting to Rs. 852-14. 

The plaintiffs shaie in the maliki rights under the settlement 
was four annas, and he admitted that he was liable for ^th of the 
Rs 352-14, one of his co-sharers paid him Rs. 24 odd in 
respect of his la- 2g-2k share, and the plaintiff brought this suit 
to recover the balance with interest from the surviving co- 
grantees, and the heirs and representatives of some who had 
died, according to their respective shares. The defendants 1, 4, 

5, 6, 7. 8, 9, 10 and 13 did not appear. The defendants 2, 3, 11, 

12 and 14 jointly filed a \vriUen statement; the defendant 16 
filed a separate written statement ; the defendants 10, 17 and 18 
jointly filed a written statement The Munsiff dismissed the 
suit as against all the defendants, holding that they were all 
wrong-doers, and that no suit for contribution lay, and upon the 
merits he dismissed the suit as against the defendants 10, 12, 14, 
and 15 ; he also held that the defendants 1, 2 and 3 were not 
liable for the costs of the appeals preferred to the lower Appel- 
late Court and the High Court against the decree of the MiinsifF 
awarding damages to the grantor. On appeal the District Judge 
upheld the Mnnsiffs decision, and from his judgment the 
plaintiff has appealed to this Court. 

The Munsiff found “ that the plaintiff and defendants made a • 
conspiracy and opened a ferry ghilt in violation of an agreement 
made by them in favour of the plaintiff in the damage suit, and 
it is clear that they knew that they were doing an illegal or 
wrong act; for this reason I hold that this suit is not tenable.” 

The District Judge says : “ The defendants in the former suit 
executed an agreement not to open a ferry in the neighbourhood 
of a certain existing ferry, and did so open a ferry in violation 
of the agreement ; it seems to me that this constituted them wrong- 
doers in the sense that they knew oi ought to have kno^^n that 
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they were doing a wrong or unlawful act. I do not think it is?r. 
can be said at all that they were acting under a claim of right ; Tur^/RNDKO 
however ill-founded, the act was a deliberate breach of the Sw-Dna'’/ 
agreement into which they had entered.” I am of opinion that 
b^h the Courts below have erred in treating the plaintifT and RRHARt nor 
‘■‘■'H^endants as wrong-doers, and in their application of the well- 
known legal maxim that no contribution lies amongst wrong-doers. 

When the Munsiff speaks of a conspinu^ the utmost that he 
can mean is that the plaintiff and defendants met together and 
deliberately agreed to break their covenant and establish a ferry 
ghAt. This is not sufficient to constitute a conspiracy. To 
constitute a conspiracy there must be an agreement between 
two or more persons to do something either wiafum prohibitum 
or malum in ae, or to do something which they are entitled to 
do only by illegal means. Suppose A, B, and C contract to 
deliver to D in Calcutta, on 1st January, 1,000 maunds of wheat 
at a certain price, and between the date of the contract and 
the date of delivery wheat has gone up in price, and A, B, and 
0 meet together and say “ we shall lose a lot of money on this 
contract, let us only deliver 600 maunds and leave D to sue us for 
damages.” Could this be said to be a conspiracy ? I think not ; 
or suppose A and if agree to sell a piece of land to C, and between 
the date of the contract and the date fixed for the completion 
of thn. purchase, A and B hear that the piece of land is likely 
to be taken up for a railway or other public work, and that 
therefore they will in all probability get a much better price 
than C had agreed to give them, and agree not to convey to 0, 
but to leave him to bring his action for damages; this would not 
* be conspiracy. Three cases were relied upon by the ilunsitT, 
rir., SrtcpuUy Roy v. Lohayxim Roy (1) ; RuUco Sirdar v. Sajoo 
(2) ; and Suput Singh v. Imrit Tttcnri (3J ; all 
those cases are cases of torh Ilore the plaintiff and defendants 
wore guilty only of a breach of contract. The leading case of 
Jl/frrt/icvatAer v. iVi>on (4) points out the distinction between 
contribution as between joint tort feasors and judgment against 

(1) 7 W. R, 531. (5) I.L R., 5C«’c..7» 

(2) n B.L. R.. 315, 2) W. B.. 33A. (1) 2 SaiiV. L O, 513. 
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1886 several defendants in an action of assumpsit. I am of opinion 
iiRojESDRO that the appeal should be allowed. 

KpuAn noY lower Anpcllato Court, has not tried the ease on the 

CnoWDlIBY ‘ ^ 

V. merits, it must bo remanded to enable it to do so. Costs mil 
DniiAni r.oY abide tlie result. 

CuowDiinT. O’Kine.vly, J. — I concur in the decision of my learned 
colleague. The Judge below finds and only ilnds that the 
defcnilants in tbe fomet suit violated tbcii ngreement, not 
that they had committed a wrong independently of contract. 
This finding docs not prevent the present suit See Poivt-r v. 
llocrz (1). 

p. o’k. Appeal alloived and ease remanded. 

CKIMINAL liEVISIOA^ 

Bf/vre J/r. Juttiee PrtHtep anil 3Jr. J inlire Beeei lt\j. 

ISgQ In THE MATTER OF KALA CUAND A.SD OTUEES (PetITIO.VEM) r. 

Avgvtl 3, GUDAUUUIl BISWiVS akootkfcs (OrrosiTE Paiitjes)* 

• Comptntation—CtiHitTretpaitAcl. 1871, ^0,-2—FuU«complahl 
A corapLiint was made against ceitaio persons under s. 20 of llic C.UII0 
Trespass Act of 1871.' charging them wall having illegally seizeil and 
detaincil the complainant’s cattle Tlie Assistant Magistrate ^^ho heard tlio 
complaint found it to b< false, and he ordered the coinpldinaot to pay Hi 20 
compensation to the accused, and to default to suffer simple iinprisouiuont 
for 21 dajs. On application to the Uigh Court,— 

'Held, that the order was illegal and must bo set aside 

In this case Kala Chand Sheikh and others charged 
Gudadhur Biswas and others, under the provisions of s 20 
of the Cattle Trespass Act, Act I of 1871, before the Assistant 
Magistrate of MehcrpoTc, with having illegally seized and detain* 
ed their cattle. The complaint was investigated by the Assistant 
Magistrate and found to be false. He acquitted the accused 
under s. 245 of the Code of Criminal Procedure. He 
directed that each of the complainants should pay to the accused 
Criminal Ilevision Case No. 313 of 188C, against the order passed by 
Mr. J Crawfurd, Sessions JndgeofNaddea, dated the 5th Juno 1886, reject- * 
ing the order of ilr. DewLog Luson, Assistant Magistrate of Mcherpore, 
dated the 0th AprillSSC. 

(I) 10 W.R.<Eng) 916. 
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Rs. 20, and in default of paying the Jincs that they should u««! 
suffer simple imprisonment for 21 days (s. 250 of tho Code ot xau c/T^vd 
Ciiminal Procedure), and he sanctioned the prosecution of the (joDAhncR 
complainants and their witnesses for instituting a false case Ui8Wi» 
and for perjury. 

The District and Sessions Judge of Nuddea quashed that 
portion of the Magistrate’s order granting sanction to prosecute, 
but he declined to interfere with that portion of the order which 
awarded compensation to the accused. Kala Chand Sheikh 
and the other complainants then presented a petition to the 
High Court, praying that the order of the Assistant Magistrate 
awarding compensation should be set aside as illegal, and 
made without jurisdiction, on the ground, amongst others, that 
charging a person falsely with illegally seizing and detaining 
cattle under s 20 of the Cattle Trespass Act is not an offence. 

Baboo Jix$ho<l'i AhciuZ Pvamanik, and Baboo Poorga Dois 
Dutt for the petitioners. 

The judgment of the Court (PnixsEP and BEVEHLEr, JJ.) 
was as follows 

For the reasons given in the case of PHcU v. /ItiAnppa (1), 
in which wc concur, the award of compensation under e. 250 
of the Criminal Procedure Code, onlcrcd by the Magistrate to 
be paid by the petitioner in consequence of his having made a 
frivolous and vexatious complaint of illegal seizure of his cattle, 
must be set aside, and the fine, if paid, must be refunded 

p. o’k. 

CHIMIXaIT REn-HJEKCE. 


T!f/or€ Afr. Jtitire Pfiatep a»J ifr Jmttirt Glair. 

ABDUL WAlun (CourLtimut) ►. CIUNOIA (Accrito)* 
llajiitrair, JrruJtflton ^ C/«ft 

tr Diilfiet Xl^giitr^lf^Co’nmittal U Comrt •/Sriiioai — Criviaat Tr^' 


Affrt! 17 


eeJierr CttJt, /. 23?. 


.So A»5>»ttnl MijbtnU coo^ietel • peraro b&J<t »• ao-l 4)7 of tl* 
rca»l »nt rffmoJ the c»«e to the Pjftrirt UiCiitnte for 

Vnre iiti'Ifr the prjvi«i>ai of ». 31? of the (X>Je «t CrinioU Proce-lore, 


• Crimioit liffereace Ko 147 of 1S55, r»»Je |.y C. C. Qaloce, 
lr*te of r*tai, the 2l*t of JoVr 
il) I. L. n., 
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1886 The District Magiatrato was of opinion that tlio offence was one properly 
punishable under b 420 of the Penal Code, and one wfiiclj the Assis* 
Wahab tant Magistrate had no jurisdiction to deal with, and that llicrefore the 
reference under e. 349 was uUravirei and illegal, On a reference to the 

LKAMDIA ° 

High Court: 

SttJ, that the AEsistant Magistrate was not wholly witliout jurisdiction, 
as he was competent to commit the accused to the Court of Sessions, though 
not to hold a trial, and that the District Magistrate might, if he though! 
proper, commit the accused to the Court of Sessions. 

This was a reference to the High Court hy the District llagis* 
trate of Patna, under the protisions of s. 438 of the Code of 
Criminal Procedure. The terms of the reference are as follows : — 

“This case was tried by the Assistant Magistrate of Behar, who 
found the accused person guilty of offences under ss. 417 and 406 
of the Penal Code and forwarded her with the proceedings in the 
case to the District Magistrate in order that a more severe punish- 
ment might be imposed than the Assistant Magistrate.who has the 
powers of a Magistrate of the second class, is empowered to inflict. 

"The charge against the accused is that she dishonestly induced 
the complainant Mus&ammat Baharun to make over to her 
cash and ornaments of considerable value by pretending that she 
could get a charm worked upon them which would have the 
effect of enabling the owner to rear healthy children. I think it 
is quite clear that if the accused has committed any offence, it is 
an offence punishable under s 420 of the Penal Code, which a second 
class ilagistrate is not competent to try, the delivery of the pro- 
perty being of the very essence of the offence, and that the Assis- 
tant Magistrate could not give himself jurisdiction by reducing the 
offence to one of ordinary cheating wider s. 417 of the Penal Code. 

“ Section 349 of the Criminal Procedure Code only applies to 
cases dealt with by a Magistrate ‘having jurisdiction,’ which, 
evidently means jurisdiction to try the case, and as the Assistant 
Magistrate had not such jurisdiction, his proceedings, so far as the 
framing of the charge and the reference made under s. 349 of the 
Criminal Procedure Code are concerned were ultra vires and 
illegal. 

“Under these circumstances, I am doubtful whether I can legally 
deal with the case either by myself, trying the accused for an 
offence under s 420 of the Penal Code, or by committing her for 
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trial to the Court of Sessions, inasmuch ns, according to my view, 1838 

the ease has not been legally brought before mo for disposal. I abdcl 

therefore solicit the orders of the Court, nnd would recommend 
that the charge framed by the Assistant Magistrate and the final Chandia. 
order passed by him bo set aside, and that ho bo directed to 
commit the accused person for trial to the Court of Sessions, the 
oflcnco being a serious one, and being punisliablo with imprison- 
ment for seven years, 

“ Before malgng this reference I gave the Assistant Magistrate 
the opportunity of justifying his order, but he states that he has 
no remarks or explanation to offer, and refers to tho order itself 
as coataining the grounds on which it was passc'*.” 

No one appeared on the reference. 

The judgment of the Court t^PiWNSEP and QuoSE, JJ.^ was as 
follows 

This ease has been referred to the District Magistrate under 
8. 349 of the Code of Criminal Procedure by tho Assistant Magis- 
trate who exercises powers of tho second class, and has found the 
accused guilty under ss. 400, 417 of tho Penal Code, tho sentence 
which he can pass being in his opinion inadequate. The District 
Magistrate is of opinion that tho offcnco committed is under 
8. 420 of the Penal Code, which is an ofTcnce beyond tbo juris- 
diction of the Assistant Magistrate to try. 

Section 849 of the Code of Criminal Procedure empowers tho 
District Magistrate to pass such judgment, sentence or order in 
the case as ho thinks fit, and as is " according to law.” Now, al- 
though the Assistant Magistrate was not competent to hold a trial 
of an offence under s. 420 of the Penal Code, he was competent to • 
hold an inquiry, and commit to the Court of Sessions, so that he 
was not entirely without jurisdiction, and could have committed 
the ease instead of referring it to the District filagistratc. The 
District Magistrate is moreover competent, in a ease of this de- 
scription, to pass such order as he thinks fit, and as is according to 
law, and he can consequently, if he thinks projicr, commit the 
accused to the Court of Sessions. TVe may refer the District 
Magistrate to the cases of In the matter of Ckinnima'i'igadv, (1) . 
nnd Imperatrix v. Ahdxdla (2). 

r. o’k. 


(I) I. L. R., 1 Mad., 289. 


(2) I. L. R ,'4 Bom , 240. 


22 
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PRIVY COUNCIL. 

JAGADAMBA CHAODIinANI and ANorncR (PLAiSTirrs) v. DAKHIKA 
MOIIUN HOY CUAODItltl and otuers (DcrevDANTs). 

SARODA MOHUN ROY CIIAODHRl (PLitsriFF) v. DAKUlNA 
JIOllUN HOY CnAODIIRI and other? (DEfES'DiNts). 

[On appeal from the High Court at Calcutta.] 

Ximitaiion Jet (ZX of 1871), SrA. II, Art. 119— ‘Meaning of “ tuit to sit 
aside adoption " 

Art. 129 of Sell. II oE Act IX of 1871, tho Imlian Limitation Act of 
llial year, uainj tLe CNpression **auU to set a?i<lc an nJojAion,” denoted a 
suit bringios the validity of an adoptloa into question; ond the rule of 
limitation, given by that Article, applied to all euits in which the suitor could 
not succeed without dlspUciogaa apparent adoption, in virtue of which tho 
opposite party was in possession. 

The plaintiils, as collateral heirs of a cliUJlesa Hindu, questioned adoptions 
purporting to have been made by Im widows in pursuance of authority from 
lilm; such adoptions having been followed by coatinuous possession, and 
having been recognised in formal instrureeots, proceedings, and decrees to 
which the plalotiffs were parties. Held, on the ground that the adoptions 
were brought into question moro than twelve years after their date, though 
less than twelve years after the plaintiffs’ titles (if any) had accrued at the 
death of the eurvlving widow, that the suits were barred under Art. 129 
of Sch. II o£ Act IX of 1871. 

Part of the language of the judgment in Tlaja Hahadur Singh v. Achumhit 
iai/ (1) referred to, and that case, in which the plaintiffs* claim was not 
affected by the widow’s adoption, dislinguisbed from the present. 

Consolidated appeals from two decrees (25th March 1882) 
of the High Court, reversing two decrees (6th October 1877) of 
the Subordinate Judge of Raogpur. 

The suits giving rise to these appeals, brought by collateral 
relations by adoption, alleging title to the possession of the estate 
of a childless Hindu on his decease, questioned the validity of 
adoptions made by the widows of the deceased. Limitation 
mider Art 129 ot Schedule II of Act IX of 1871, the Indian 
Limitation Act then in force (2), was the ground, amongst 

° rreient : Loan Blacebosu, Loan HoBHOOSE, and BlE R. Couch. 

(1) L 11., G lad Ap., 110. 

(2) That Art 120 enacted the fdlcwing rale of limitation: “To 
establish or set aside on adoption — twelve years from the date of tlio 
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other ground?, iiicludiug Art 143 of the Second Schedule of the 

Fame Act, of the dismissal of the suits in the Court of first jaoadamba 

instance. In regard to such other grounds, without special d^,r*ki 

reference to Art 129, which related to adoptions, but viewing 

the cflcct of Art 143, NvhicU related to suits generally, for the Monoir Kot 

possession of immoveables, differently from the first Court, the 

High Court reversed the decisions of the lower Court, and decreed 

the claims. The application, however, of Art 129 was again 

raised as a principal question on the present proceedings, and that 

Article having been held to apply, no other question for decision 

remained. 

Three brothers, sons of Anand Uohun Chaodhri, vis., Kali 
Mohun Chaodbri, who died in 185G, Tarini Mohun, who died in 
1833, and Hurro Moliun, who died in 1846, being without sons, all 
of them cither adopted or gave to their widows authority to 
adopt. 

Dakhina Slohun, the adopted son of the first of the above, and 
Tdra Mohun, the adopted son of the second, separately brought the 
suits out of which the present appeals arose, each claiming to be 
an heir of Hurro Mohua, brother of their respective adoptive 
fathers. 

The object of both suits was the same— to oust, as having no 
title to Hurro Mohun's estate as against his collateral heirs, the 
defendant Saroda Mohun, and for the same reason, the defendants 
Jagadamba, the widow, and Jotindro Mohun, the minor son of 
Durga Mohun, deceased, alleging that the adoptions, under which 
the latter and Saroda Mohun had got possession of Hurro Mohun's 
estate between them, were unauthorized and invalid. 

For the defence it was set up that the adoption of Saroda Mohun 

a'loption, or at the option of the ptaiolifp the date of the death of the 
adoptive father.” 

Art. 143 enacted: “ For possossloo of iinmoveahle property when the 
plaintiff, while in possession of the property, has been dispossessed or his 
discontinued the possession — twelve years from the date of the dispossession 
or discontinuance.” 

Art. 118 of the Second Schedule of Act XV of 1877 : “To obtain a 

declaration that an alleged adoption is invalid, or never, in fact, took place 

twelve years from the time when the alle^d adoption becomes known to fhe 
plaintiff.” 
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liad boon validly made in 1853 by the elder widow Radba Snndari, 
who died in 1868, and that the younger widow, IlTirripria, who 
died in 1801, had duly adopted Durga Sfohun in 1856. The sons 
so adopted had agreed on coming of age to raise no quc.'stion 
ns to which was the valid adoption ; and held on the footing 
that, whichever of the two was entitled allowed the other to 
possess half the estate. Tliey also relied upon limitation under 
Act IX of 1871, Art. 129 and 143 of Schedule II. The 
first suit was brought by Tara Mohun since deceased, and now 
represented by Aunoda Mohun his son in April 1873, for one 
palf of Hurro Slohun’s estate, allowing that Dakhiua Mohun was 
entitled to the other. The second suit was brought more than a 
ycJvr later by Dakbina Mohun for the entire estate. Ue, however, 
afterwards admitted, while the appeals were pending in the High 
Comt, what bad been done in regard to the adoption of Tara 
Mohun, 

The Subordinate Judge of Rangpur, Baboo Bhagwan Chandro 
Chakerbatti, dismissed both suits os barred under Art. 129, 
Ho was also of opinion that both suits were barred under 
Art 143. He further found that the adoptions, impugned 
by the plaintiffs, were good and valid. In regard to Art. 129, 
he was of opinion that tho suits were in effect to sot aside 
adoptions, as by that means alone could tho defendants’ titles 
bo defeated } and ho referred to Siddltessur Dutt v. Sham Chand 
Nundiin (1) as showing that the alternative period, vis., the date 
of the death of tho adoptive father, from which a plaintiff 
might count tho twelve years’ bar, could not be construed to 
mean the date of the adoptive mother’s death. In regard to 
G 143, he found that no ono through whom the plaintifis claimed, 
had been in possession within the twelve years preceding the 
claim. The widows’ possession had been discontinued ; and it was 
on behalf of tho defendants, during their minority, that possession 
had been hold. Hurro Mohun dying in 1253, left an instrument 
termed adhyakhyanaTna, ordocumont as to the holding possession 
of the property, whereby he appointed trustees to bo 
adhynlhyara, or holders of tho propoity in trust for each son 
as might be adopted to him, under the anumatijiatro to tho 
(1) 15B L R,D* 23 W. R,285. 
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widows, which ho cxcciitod on the same date. Tlie efioct of this issc 
was, in the Suhordiiiato Judgo's opiuioD, practically to disinherit JlnToAinu” 
tho widows. ThcaboNo trustees were in possession for about 
a year, and then, in consequence of disputes with the widows^ 
they rclinjpiished tho trust, the widows' names being entered in Moiion itov 
the CoUectorate records. Tho latter state of things continued for L‘i«aod»ki. 
about five years. In 1239 (1852), from which date the possession 
on behalf of any ono claiming through tho widows’ late husband 
must have ceased, a manager, appointed on behalf of an adopted 
son (other than tho present defendants, and since deceased,) 
was placed in possession of the property now in dispute. Thus 
there was, in fact, a possession adverse to the present plaintiffs. 

For these reasons ho dismissed their claims. 

The plaintiffs severally appealed to the High Court, and a 
Divisional Bench (Slonma and PmxsEP.JJ.) reversed the above 
decision, for reasons given os follows : 

“ As regards the pica that the suits arc barred by limitation, wo 
would merely remark that the general rule in all cases of this 
description, brought by a reversionary heir to recover posscs-^ion 
of family property from one who sets up a title on adoption by 
a Hindu widow, is, that limitation is calculated from the time 
when the title of tho reversionary heir accrues on tho death of 
the Hindu Avidow. That was admitted to be settled law in the 
case, before the Privy Council, of Rajendro Lall Holdar v 
Jogendro Nath Bonnerjee (1), and the law has since remained 
unaltered. 

" It has, however, been contended before us, as in the lower 
Court, that the widows never had possession on their own 
account, but that on the death of Hurro' Uohun, and subsequent* 
ly, his estate has been held on titles adverse to those of the 
widows, and that, therefore, their titles, as well as those derived 
by the ordinary right of inheritance from Hurro Mohun, are 
barred. 

" We cannot accept this view of the case. At Hurro Hohun’s 
death, in accordance with the adhyakhyanama, the names of 
the managers or trustees appointed by him were duly recorded 
in the Collector’s register with those of the widows. The power 
(1) U Moore’s I. A., 67 : 7 D. L. It , 21C. 
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18 SC of the \\idoH's was, no doubt, limited by that deed; but there 
Jacadamba nothing in the deed itself which did or could disioherit the 
D^BA^i '"widows or confer on any one a title adverse to them. There 
Oakhina conferred on them the power to adopt, and the ‘ managers ‘ 
Moiicn Bov were directed to hold on behalf of sons to be adopted ; but that 
CBAODiini. estate in the ^vidows until they had 

adopted. If they never exorcised the power of adoption, [and we 
may observe that they could not be compelled to adopt — Pearec 
Payee v. Htirbxoxsce Kooer (1) ; Bamun Das Mooherjee v. 

JVinnt t2)], the managers would be relieved of their 
duty unless they were acting for the widous. The Subordinate 
Judge is wiong in stating that the widows were disinherited. 
That could not be, except in favor of some living being. They 
could not bo disinherited in favor of some one whom they 
might never call into existence. The fact, too, that the widows 
were registered with the managers as proprietors of the estates, 
shows that they were regarded, not only os joint proprietors, 
hut as in joint possession. Next, if wc look to the ovidcnco, 
we find that very shortly afterwards, the widows succeeded in 
getting rid of the managers, and were recorded not only as solo 
proprietors, but in sole possession on their own account ; and 
this is remarkable, because at that time they had exercised the 
power to adopt and had begun to dispute uith one another 
regarding their relative rights in this rc.spcct. Under such 
circumstances, we cannot agree with the lower Court that the 
suits are barred by limitation, inasmuch as they have been 
brought within twelve years from the death of Radha Sundari, 
the survived Hurripria., the younger.’' 

, — " * of the adoptions in question, the High 

^gh a power to adopt had been given, and 
«le, or purported to have been made under 
■cn exercised in the manner directed in it, 
\ere, therefore, bad. 

Mkhina ilohun and Annoda Alohun* 
Vees against Saroda llobun, and the son 
MD, for possession of the estate. 

\ (2) 7 Moore’s I. A., 100. 
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On the appeals of the defendants, trliich separately filed in iSir, 
the two suits were four in number, and were consolidated by anj^oADAucA 
order in Ckmncil (loth No\cmbor 1884), Mr. V. Doi/ne, and 
Mr. J. D. Maync, for the appellants, contended that the High 
Court had disregarded the law of limitation. Art 129 ofMoiio-v lior 
Sch. n. of Act IX of 1871 was applicable to the suits, 
which were in substance '* to set aside adoptions ” withiu its 
meaning. If recognized— and as to this the appellants had a good 
case on the merits — the adoptions could not fail to carry the title 
to the estate with them ; and therefore these suits, though suits 
for possession, were in effect suits to set them aside. However 
inaccurate the expression might be, it was always used to signify 
not only a question of the validity of an adoption, but a dispute 
as to its having taken place. In connection with this, reference 
was made to Bhyrnh Cktinder Ckotvdkree v. KaXet Kishwar 
i?ace ( 1 ); CrOuind/uViorc Itoijv. Radha Aladhah Adhetlaree (2); 
Soohurnomontc Ddhict v. Pdxi.m.her Dohey i Radha Kiaaorea ■ 

Doisec T. iSirciir (4) ; Radhakissen Mahapater v, 

Sreelisjsn Mahapater (5) ; Joyendro Nath Banerjee r. Rajendet'' 
nath Holdar (0) , Sriiuith Ganyopadkya v. Moheschandra 
^oy (7); Mrinmoyee Dabea v. Rhoobunmoyee Dabea (8); 

Siddhessur J)uit V. Sham Chand Rundttn (9); Raj Bahadur 
Singh V. Achumbit Lai (10); Gopalayyan v. Raghupatiayyan (11) 

Sadashiv Moreshvar Ghate v. Uari Moreskvar Ghate (12;. 

•As regards Art. 143, and the question of possession, the 
evidence showed that, after Hurro Mohun’s death, the estate vested 
in the managers, and that there had been a possession adverse 
to those through whom the plaintifis claimed for more than 
twelve years before these suits were brought. There was a 
possession adverse to the widows, who represented their husband's 
estate; and it was adverse to them whether the adoptions were 
valid or invalid. If valid, the adopted sons were in possession 

(1) 8. D. A., 1850, p. 369. (8) 15 B. L. R, I. 

(2) S. D. A., 1856, p. 450. (9) 15 B. L. R , 9 ; 23 W. B., 235. 

(3) Marsh, 221. (10) L l'w,6 I. A.. 110. 

(4) W. R., 1864, p. 272. (II) 7 Mad. 11. G, 250. 

(5) 1W. R., 62. (12) llBoin.ILC.I90. 

(6) 7 W. R.. 357, an! on appeal 14 Mo>r/s 1. A., 67. 

(7) 4 B. L R., F. B., 3. 
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as of right i if invalid, their possession, being under supposed 
right, ^Yas none the less advcrec to the widows representing the 
family inheritance. Moreover, in consequence of the adoptions, 
and what followed them, both tho widows themselves were 
barred under Art 143; representing, then, as they did, the 
whole estate, there was nothing left for the present claimants to 
inherit A valid adoption, if made, swept away the estate 
in remainder ; if inTOlid, the adverse possession was equally 
subsisting, and upon it limitation operated to bar tho claims 
of others. If a widow exercised an avithority to adopt, given 
to her by her husband, so long as the adoption made by her was 
recognized, there was a possession adverse to other claimants, the 
possession being on behalf of the adopted son. A suit whether 
by her, or by the heirs in remainder, if they chose to claim, the 
widow representing tho entire estatp for these purposes, must be 
brought within twelve years from the commencement of the 
adverse possession. This had been decided in India, and 
approved by this Committee. Reference was made to 
(Zer Chuclerbuttif v. 7«sur Chtindcr ChuderhiUitj (l)j Amirfolat 
Rose V. llajonihant Mitlcr (2) ; Srinat?t Kxir v. Pj*oswnno .ffiimnr 
Qhose [3) ; Saroda Stindtirj/ Dossec v. Doyanwyca Dossec (4). 

It was also argued that, inasmuch ns under tho law of Regulation 
m of 1793, a title by non-claim accrued to the possessor, after 
twelve years’ adverse possession, so also under the subsequent 
enactments not only was a suit against him barred, but bis title 
was good against all other lilies — Doe d. Sib Chunder Doss v. 
Sib Kissen Bonnerjee (5). This remained unaltered under the 
law of Act XIV of 1859, s 1, cl. 12. Nor was it altered 
by the subsequent enactment of Act IX of 1871, at a time 
when the adopted sons had in this case acquired titles. The 
latter was n remedial Act, not intended to affect, or interfere 
with, titles already acquired by prescription at the time when 
it came into operation. In regard to the operation of Act IX of 

(1) B. L. R., Sap. Yol. 1008 : 9 W. R., 505. 

(2) 15B.L.E,10;23W.R.,214; L. D., 2 I. A., 113. 

(3) l.L.R.,9GaIc.,934. 

(4) l.L.R.,5Calc,938. 

(,5) 1 Boulnois, 70. 
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1S71 upon tiller pubsisling prcvimwly to iL^ ciinclnioiit, IK-i 

R(ijrni> Kocr v. Ahtd ( 1 ). iioThTii 

Mr. T. II. CoM'iCt QC, and Mr II. ComyU, for llic ro'j)oii(lcntfl, iliuiVi 
argued that the suiU were not barred, citlicr by t!ic law of 
Art 129, or Art 140. Asrognrdi Art 129 the «uits were neither i 
in fonn, nor in substaiicc, to set aside n«!optlons. The cntiso 
action in these claims for possession did not accrue till the death 
of the surviving iridoir ; and, though a suit for a declaratory deen'o, 
which it was discretionary with the Court to cuterlnin or not, 
might have been open to the respondents within the pcrio<l 
prescribed by 8. 129, and would now bo barred, the direct object 
of the present suits was not to set aside the adoptions. Tlielr 
direct object was to set forth a title showing a right to the 
immediate possession of Ilnrro Mohnn’s estate. If the dnfcncu 
set up adoptions it would bo incident to the caso timt Ihn 
question of tho adoptions should bo tried ; but this question 
was one which tho defence brought up. To allow that tliu 
adoptions were, or might be, effective os family acts, innufilciont, 
however, to defeat tho rights of tho respondents, was ontlnily 
consistent with the claims made by tho latter. Limitation uiidor 
Art. 129 must, if it applied at all, be applied to tlio comnicneo- 
ment of the suit ; and in tho claim made by tho plaint, 
irrespectively of what was put forward for tho defence, tlio right 
to the proprietary possession was all that was sot forth ; it being 
all that was necessary to the plaintiffs’ ease. There were in ofTcft 
two tests that could be applied, in order to ascertain whether 
a suit was, or was not, a suit within Art. 129. Tho firnt 
was, what was the nature of tho decree ashed for, or mode f In 
this case it was a decree for possession of tho property clniinml, 
without reference to tho subject of adoption. Tho second tent 
was, who would be entitled to succeed if no evidence was tahen, 

Now, in this case, the title of the respondents, pnmd facie gooil, 
was attempted to be met by the alleged adoptions, which had to 
be established by the appellants. Eeference was made to Srinath 
Gangopadhya v. iloheschandra Roy (2); Oopal Clninda' 

(1) I.L.R., 6 CWc^Sat; Ii.R,7I.A., 240. 

(2) 4 D. L. II., P. B,3. 
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Mitter v. Mohes Chundev Boral (1); Jogcndra Kath Banerjee v. 
Rajender Ifath Jloldar (2). 

It was further contended that the observations in the judg- 
ment in Raj Bakadoor Singh v. Achambit Lai (3), were clearly 
in point and binding. 

In reference to tho argoment for the appellants upon Art. 143 
of the Second Schedule, upon the evidence, no adverse possession 
for twelve years had been shown ; and this became clear when 
the position of tho manager, appointed by tho Court, was 
considered. His possession was not on behalf of the sons alleged 
to have been adopted; but was on behalf of the person, or persons, 
legally entitled, to whom, according to the judgment of this 
Committee in Rao Karan Singh v. Raja Balcar Ali Khan (4), 
such a possession could not be adverse. 

Mr. It V. Doyne replied. 

On a subsequent day, April 9tb, their Lordships’ judgment was 
delivered by 

Lord Hodhouse —Their Lordships have upon consideration 
found themselves able to dispose of these appeals upon one of the 
questions which were argued at the Bar very fully, and with great 
learning and ability with reference to the law of limitation. And 
though the cases, which embrace many complicated issues, are 
very voluminous, tho facts material for this decision are few and 
simple. 

Hurro Mohun died childless in April 1846, leaving two widows. 
That he had given them permission to adopt sons is clear ; but 
iu what order of priority the permission was given is one of the 
many points in dispute, "What happened was that each of the 
widows adopted a son who ^ed, and afterwards each of them 
adopted another. Of course both adoptions could not be valid 
though both might be invalid, as the plaintiffs contend they were. 
But during the minority of the adopted sons both were treated as 
adopted, and after they they attained age they agreed to raise no 
(luestion as between themselves, but to enjoy Hurro Mohuu’s pro- 

(1) I. L. R , 9 Calc , 320. 

(2) 7 W, K., 357, an«l oo appeal 14 JIoore’B I. A., 07. 

(3) D. R , 6 I. A , 110- 

(4) I. L. R, 5 All., 1 ; L. R , 9 I. A , 99. 
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pcrfy ill c()inl shares If therefore either of tlie ntloplions was I8S6 
valiil, both of the ntlnplcil Fons were safe in their possession. Jaoadaubi 

The plaintilTs in the suits arc the persons who, failing ndop- 
tion. Mere the heirs of Ilurro ilohiui at the de.'ilh of his surviving _ »• 
widow. One suit was instituted by one heir in April 18(3, the Monos Ror 
other by the other heir in August 1874. The defendant Saroda 
was adopted in December 1853 ; the defendant Jagadaraba is 
the widow of Durga, who was adopted in August 1S5G. The 
surviving widow, Radha Sundari by name, died in July 18CS. It 
thus appears that the earliest suit was brought 18 years after 
the latest adoption, and the latest suit a little less than siic years 
after the death of the surviving widow. 

The Limitation Act in force when these suits were commenced 
is Act IX of 1871, and it is on the construction of that Act 
that the question depends. The suits may possibly be considered 
03 falling under one of three articles. They may bo considered 
os suits to sot aside an adoption (ArL 129), or ns suits for posses- 
sion of immoveable property by Hindus entitled to possession on 
the death of a Hindu widow (ArL 142), or as suits for possession 
of immoveable property not otherwise specially provided for in 
the Act (Art. 145). 

The Subordinate Judge of Bangpur who heard the suits in 
the first instance dismissed them with costs. He decided for 
the defendants, not only on the ground that one of the adoptions 
was valid, but also on tho ground of limitation. His opinion is 
found in the Bccord thus expressed, probably with some inaccu- 
racy in the transcription : 

*‘Tiie plaiatilTs, although they have only sued forpossession of the property 
asheirS'at'Iaw of their deceased oncio Ilurro Mohua Ghaodhri, but as a fact 
apparent initselE they cannot likely succeed anless and until the adoptions of 
Saroda Mobun and Durga Slohua be set aside, roaking the way plain and 
smooth for tho pUintiUs to enter into possession as Ijclre of Ilurro Mohun 
ChaodhrL Tho formation of tho plaints can render no advantage to the 
plaintiffs. Whatever terms they might bare used in framing the plaints 
and the consequential relief sought for, they are in cSect suits to set aside 
the adoptions, and should hare tbereforo been brought within the time 
allowed by law, to be reckoned from the dates of the successive adoptions." 

That is a clear statement of reasons for tlimkiug that the suits 
fall under ArL 129, and ate therefore each barred by the lapse 
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of 12 years from the date of the adoption which it seeks to set 
aside. 

The High Court reversed the decision of the Subordinate 
Judge, and gave the plaintifls tlie decree they asked for. On 
the issue of limitation they say 

"As regards llie pica that the suite arc barred by limitation, we would 
merely remark that the general rule in nil cases o£ this description brought 
by a reversionary heir to recover possession of family property from one who 
seta up a title on adaption by a Hindu widow is that limitation is calculated 
from the time when the title of tho reversionary heir accrues on the death of 
the Hindu widow,’* 

They do not appear to have addressed themselves to tho 
question whether or no Art. 129 governs the case. 

The plaintiffs' Counsel have contended that the case falls 
under Art 142, or if not, that it is not specifically provided for, and 
so falls within Art 145, and that in cither case time runs against 
them only from the death of Radha SundarL The endeavour 
to apply those Articles rtuses several difficult questions of fact 
and law, hut it is not necessary to pronounce any opinion on 
them if Art 129 applies to the suits and raises a bar which in 
each suit is 12 years after the adoption. 

It is ingeniously ai^ued for the plaintiffs that they arc suing 
not to set aside any adoption, but to recover possession on their 
primd facie title as heirs, that it is the defendants who have to 
allege and prove adoption, and that, on their failure to do so, it 
will not be set aside, but taken as never having existed. But 
the answer is that the defendants are in possession in the 
character of adopted sons; the primd facie title is mth them, 
and until that is displaced they ought to retain their possession. 
It may not make any difference in law, but it does so happen in 
this case that the plmntiffs have recognized the adoptees as 
such for many years in lorraal instruments and proceedings, 
and even that parts of the property now sued for have been 
recovered from the idainti^ in suits instituted on behalf of the 
adopted sons by the manager of their estate during their minor- 
ity. Indeed in one of the present suits the plaintiff tells the 
story of the adoptions, and directly impeaches their validity. 
In the other the pljunt is silent on that point. But whatever 
the mode of pleading, there is but one issue on the merits of 
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ihc ca-V, nam'^lr, ll,<' rali Iitr r r inralpIilT ff ll.'’ r'! ' pi'-n*. I'T I**: 

wrtuc of which a1nn<’ th" f'tJ'Imf* hoM !h‘*jr fmp.-rtT. Ifj*fjrM»fV» 

Ihc raUHtv pr>rM. th'* pl'ijntifT* ranno*. jn th<-ir 

cL-um. Now Art. 12n of Limit-atinn Act prori'!*** that, f^r *• 

a 5iiit to c?tabl;»h or pci ftfj mlnptjnti, Ihc pcrio>! of limitn* M<int « |;«^T 

tion phall ho ntbor the ihtc of iho a.l.>ption or Iho ihfeof Iho 

death of tho.i(!opii\c father. And each of tho defendants contends 

that the true con«tniclion of tho«*' wonls is that tho s'atidilv of 

his adoption shall not lx: challrn;;c<l after 12 jeaps fnim tlio lator 

of the two d.atcs a.ssi^cd as the sl.artin;» jwints of llnie, which 

in this ease Is the date of the adoption. 

It must be confessed that the words of the Article arc not 
such aa to prcs-cnl doubt or difficulty in its constniclion. Tho 
expression "suit to fcl aside an adoption" is not «|ultc pruci'O ns 
applied to any suit An adoption may bo estAblishcd, but can 
hardly bo set aside, though an allege<l or pretended adoption 
way bo declared to bo ao adoption at all. 

Very early ia tho argument their Lordships ashed to be 
informed what is meant by scUtag aside an adoption. Tho only 
answer is in tho language of tho reports, from which it would 
seem that the phraso " suit to set aside an adoption” is a short 
and familiar way of describing a class of suits well known to 
practitioners and spoken of in those terms with accuracy enough 
for all ordinary purposes. In the earliest case cited at tho Bar 
from the S. D. A- Reports for 1850 (1) it was held that tho 
plaintiffs had a cause of action when possession was taken under 
colour of an adoption. Mr, Justice Colvin says: "Tho plain 
remedy for tho plaintiff was Co suo to set aside tho succession 
by adoption ns declared and pcrfccicd. The present plaint is a 
mere attempt to evado tho consequences of that neglect, and to 
bring the adoption to an issue under colour of a statement ” of 
continued possession of the adopting widow. In tho ease cited 
from the S. D. A. Reports for 185G (S) tho suit was for 
possession of the property ; but tho reporter styles it suit to set 
aside adoption.” In tho case cited from tho 4th Bengal Law Re- 
ports (3), tlio reporter calls the suit ono to recover possession and 
(1) Shyrvh Ckunder Chotctlhree v. KaUe A'uAwar Jiaee, S. D. A., 1830, 3C9. 
t‘2) Goiind Knfiore Itoy v. IJadhamadob Jdheelarte,8.V.A , 1850,450. 

^3) Si hath Ganyopadhya v. Hohetekandfa Boy, 4 B. L. It , F. B , 3 
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188G of 12 years from tlie date of the adoption which it seeks to set 
Jaoad^uda aside. 

DORANi High Court reversed the decision of the Subordinate 

® Judge, and gave the plaintiffs the decree they asked for. On 
DAKHiNA , r „ ^ 
iionuN Rot the issue of limitation they say 

CiiAODiici. “As regards the plea that tlio sitita nro barrcil by limitation, wo would 
merely remark that the general rule in all cases of this description brought 
by a reversionary heir to recover possession of family property from one who 
sets up a title on adoption by a Ilimln widow is that limitation is calculated 
from the time when the title of the reversionary heir accrues on the death of 
the Hindu widow.” 

They do not appear to have addressed themselves to tho 
question whether or no Art 129 governs the case. 

The plaintiffs’ Counsel have contended that tho case falls 
under Art 142, or if not, that it is not specifically provided for, and 
so falls within Art. 145, and that in either case time runs against 
them only from tho death of Radha SundarL Tho endeavour 
to apply those Arcicles raises several difficult questions of fact 
and law, but it is not necessary to pronounce any opinion on 
them if Art 129 applies to tho suits and raises a bar which in 
each suit is 12 years after the adoption 

It is ingeniously argued for the plaintiffs that they are suing 
not to set aside any adoption, but to recover possession on their 
•prirnd facie title as heirs, that it is the defendants who have to 
allege and prove adoption, and that, on their failure to do so, it 
will not be set aside, but taken as never hanng existed But 
the answer is that the defendants are in possession in the 
character of adopted sons ; the primd facie title is with them, 
and until that is displaced they ought to retain their possession. 
It may not make any difference in law, but it does so happen in 
this case that the plmntifis have recognized the adoptees as 
such for many years in formal instruments and proceedings, 
and even that parts of the property now sued for have been 
recovered from the plaintiffe in suits instituted on behalf of the 
adopted sons by the manager of their estate during their minor- 
ity. Indeed in one of the present suits the plaintiff tells the 
story of the adoptions, and directly impeaches their validity. 
In the other the plmnt is silent on that point. But whatever 
the mode of pleading, there is but one issue on the merits of 
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llic case, namely, Ihc'nUilily or invalidily of tlic ndoptions, I>y IMU 

virtue of which alone llio defomlmt^ liohl their properly. If jAnADAunv 

the valiility is proAcsl, the plaintiffs cannot miccocd in their 

claim Now Art 120 of the Limitation Act provides tliat, for ^ 

a suit to cstnbli<(h or set aside an adoption, the period of limita* llnintN nnr 

tion shall he either the date of the adoption or tlto dale of tho 

death of the adopti\e father. And each of the defcndatjts contends 

that the true construction of these wonls is (hat tho validity of 

his adoption shall not be cballeiigcd after 12 )'oar8 from tho later 

of the two dates assigned as the st.arting points of time, whicli 

in this ease is the date of the adoption. 


It must he confessed that tho words of tho Article aro not 


such as to prevent doubt or diflicnlly in Its construction. Tho 
expression "suit to set aside an adoption” is not (piito ]>rociso as 
applied to any suit An adoption may bo established, but can 
hardly ho set aside, though an ullcgcd or protondod adoption 
may bo declared to be no adoption at all. 

Very early in tho argument thoir Lordships aslced to ho 
informed what is meant by sotting aside an adoption. Tlio only 
answer is in tho language of tho reports, from which it would 
seem that tho phroso " suit to sot aside an adoption” is a short 
and familiar way of describing a class of suits well known to 


practitioners and spoken of in those terms with accuracy enough 
for all ordinary purposes. In tho earliest case cited at tho liar 


from the S. D. A. Reports for 1850 (1) it was hold that tho 


plaintiffs had a cause of action when possession was taken iindor 
colour of an adoption Mr. Justice Colvin says; "Tlio plain 
remedy for the plaintiff was to sue to set aside tho nucccssinii 
by adoption as declared and perfected. Tho present plaint is a 
mere attempt to evade the conscciuoncc.s of tliat neglect, and to 
bring the adoption to an issue under colour of a ntatoinoiit " of 
continued possession of tho adopting widow. In tho case rltoil 
from tho S. D. A. Reports for I85C (2) t!»o suit was for 
possession of the property ; but tho reporter styles it '* suit to sot 
aside adoption.” In tho case cited from tho 4th Bengal Law Ro« 
ports (3), tho reporter calls tho suit ono to recover possession and 
(1) Chunder Choicdhree v. Kalte KMwar Jtatt, 8. D. A., 1850, 3ij‘j, 

(• 2 ) Oovind Kuhore Hoy Hadhamadoh Jdhe€lartt,S.l^.A , 1850,4.'/). 

^3) Siinalh Gangr'^dhya v. ilohitthandia Hoy, 4 B. L. It, T. U,, 3. 
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1S88 to set aside the adoption. Mr. Justice Kcrnp calls it a suit to set 
JAOADAMBA adoption. Chief Justice Peacock corrects the expression, 

DHuA^i ■ " Although the suit is said to be a suit to recover posses- 

V. sion by setting aside the illegal adoption, the suit is, in fact, a 
DakiIINA , f 

lioHDN by the reversionary heir to recover possession notwith- 

Chaodubi. standing that adoption.” In the case cited from loth Bengal 
Law Beports (1), where the adopting widow was still living, the 
suit is called one to set aside an adoption. In his judgment Mr. 
Justice Jackson refers to the case in the 4th Bengal Law Reports 
as one in which a Full Bench determined "that the cause of action 
in a suit for setting aside the adoption accrues after the death 
of the widow." 

It thus appears that the expression " set aside an adoption" is 
and has been for many years applied in the ordinary language of 
Indian lawyers to proceedings which bring the validity of an 
alleged adoption under question, and applied quite indiscrimi- 
nately to suits for possession of land and to suits of a declaratory 
nature. It is worth observing that in the Limitation Act of 1877, 
which superseded the Act now under discussion, the language is 
changed. Art 123 of Act XV of 1877, which corresponds to 
Art. 129 of 1871, so far as regards setting aside adoptions, speaks 
of a suit “to obtain a declaration that an alleged adoption is 
invalid or never in fact took place," and assigns a different 
starting point to the time that is to run against it Whether 
the alteration of language denotes a change of policy, or how 
much change of law it affects, are questions not now before their 
Lordships. Nor do they think that any guidance in the con- 
struction of the earlier Act is to be gained from the later one, 
except that we may fairly infer that the Legislature considered 
the expression “ suit to set aside an adoption " to be one of a 
loose kind, and that more precision was desirable. 

If then the expression is not such as to denote solely, or even 

to denote accurately, a suit confined to a declaration that an 
alleged adoption is invalid in law or never took place in fact, is 
there anything in the scope or structure of the Act to prevent us 
from giving to it the ordinary sense in which it is used, though 
it may be loosely, by professional men ? The plaintiffs Counsel 
(1) Jllrinmoyee Dalea v. Bhoobuunof/te SctbiOi 15 B. L. ]i , 1. 
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were nsked, but were not nblc, to suggest any priiiciiilc on wliic!j l8Sfi 
suits involving tlio issue of adoption or no adoption must, if of a JAruDiuDA 
merely declaratory natuco, be brought wilhiti 12 years from the dhrasi 
adoption, while yet the very same issuo is lea open for 12 years 
after the death of the adopting widow, it may be 50 years more, Monu.y Hot 

» .t- • f CUAODHBI. 

if only it is mixed up with a suit for the possession oi the same 

propert}'. It seems to their Lordships that the more rational 
and probable principle to ascribe to an Act whose language 
admits of it, is the principle of allowing only a moderate timo 
within which such delicate and intricate questions ns those 
involved in adoptions shall be brought into dispute, so that it 
shall strike alike at all suits in which the plaintiff cannot 
possibly succeed without displacing an opparent adoption by 
virtue of which the defendant is in possession. 

Considerable stress has been laid upon a passage in the 
judgment which this Board delivered in the case of itaj Baha- 
dur Singh v. Achtivilit Lai (!) and which is said to bo decisive 
of the present point. The passage is os follows : — 

•‘TlieSr Lordships are cl«arl; o£ opinion that (his provision relating to 
adoption, though it might bar a euil brought only for the purpose of setting 
aside the adoption, does not intsrCore with tho right which, but for it, a 
pUmtiS has of htiaging a suit to recover possession of real property within 
twelveyears from tiio time when the right accrued, and that they regard 
as the nature of this suit." 

Detached from its context and from the facts of the ease, that 
would seem to be a strong authority in favour of the plaintiffs 
^ in the present case. But when read with what goes before, it 
has no such effect Tho suit in question was brought by the 
heir of Doorga Pershad to recover possession of his estate after 
his widow's death. Tho real contest was whether he had given 
an absolute interest to his widow which she could transmit to the 
defendant But she had executed an instrument called a deed of 
adoption, winch their Lordships describe thus: "This docu- 
ment cannot be seriously treated as an attempt on the part of 
the widow to adopt a son or sons as heirs to her husband, but of 
tnctcly an adoption of heirs to herself, and in fact a disposition of 
her property, very much in the nature of a n ill, to them after her 
(1) L. n., G I.A , 110. 
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18SG death. . . . On the above view of the document the words 
jagadamba of the Statute would seem scarcely applicable to it.” And then 
mban'i follows the passage above quoted. It is clear, therefore, that in 
^ that case the plaintiff was not embarrassed by the widow’s 

Moiius Hot adoption of the defendant. He could recover the estate of 
ciiAonaBt. Pershad without in any way disturbing the adoption. 

And to apply the remarks there made, in somewhat general 
terms, to a case in which the heir cannot possibly get at the 
ancestor’s property without disturbance of a title and of possession 
founded on adoption to that ancestor, is to put upon them a 
meaning they were never intended to bear. 

The result is that for the foregoing reasons their Lordships 
agree with the opinion expressed by the Subordinate Judge on 
this point They think that the High Court should have 
dismissed with costs the appeal from that Judge’s decree, and 
they will now humbly advise Her Majesty to make a decree to 
that effect. 

The respondents, who are in the interest of the original 
plaintiffs, must pay the costs of these appeals. 

Ajtpeah alloxced mith costs. 

Solicitors for the appellants : Messra, Bairoiv c£* Rogers. 

Solicitors for the respondents : Messrs. Wathins & Lattey. 

c. B. 


CIVIL REFERENCE. 

Before ZIr. Juilice Mtller ond Sir. Juitice Grant. 

ISSS. 00 NOUNG AND ASOTHEit (PLAIWIIFTS) V MOENO HTOON 00 and 
crniERS (Defexdaktb).** 

Jiquilahle Itoi l^age — Deposit of title deeds — Contract of ilortgage— Letter 
slating terms of Eguitahle Mortgage, Effect of—Eguitahle Mortgagee, hit 
proper remedg 

A and B executed a joint and several promissory note in favour of tlie 
plaintiff. On the Baine day A deposited with the plaintiff the title deeds of his 
property ae collateral scenrity, and received conjointly w ith A a part of the 
consideration money for the promissory note. Shortly afterwards J 
® Civil Rcforcnco No. 8 of 1886, made by 0. E. For, Esij., Officiating 
Additional Recorder of Rangoon, dated the llth of May 188C. 
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aWrcssed a letter to tlio plaintiCE to this effect : “As collateral security for 188S 
the duo payment of Rs 2,000 secured by a promissory note of even date NoCao 
• » 1 liercwitli hand you tho tltlo deeds of my property * ® money r, 
borro’ivcd and received in pledge of house, "and obtained the balance. lixoos Oo. 

In a suit on tho basis of tho documents for foreclosnre, or for sale of the 
property, or m the altcrnatiro for a conveysnee of tho legal estate : 

fTeW, that tho letter itself was not a contract of mortgage, and was williont 
registration admissthlo in evideneo of tho equitable mortgage ivhicJi had been 
completed upon deposit of title deeils. 

Held, also, that tho fact of tho letter would not prevent the plaintiff from 
giving any other evidence in proof of his claim, Kedar Hath Dull v. Sham 
Loll Khittry (1) followed. 

Held, further, that the plaintiff was not entitled upon the transaction to a 
conveyance of tho legal estate, his proper remedy being by s do of the 
mortgaged property. 

Reference under s. 54 of the Burma Court’s Act, 3875. 

This avaa a mortgage suit On the 9th September 1884 Moung 
Htoon Oo and another executed a joint and several promissory 
note in favour of Oo Noung and Mah Bwin, the plaintiffs, for 
the sum of Rs 2,000. On the same day Moung Htoon Oo 
deposited with Oo Noung tho title deeds of o piece of land in 
Rangoon known as 5th class, Lot No. 134, Block Yl, and shortly 
afterwards wrote tho following letter to the plaintiffs 

"As collateral security for tho due payment of Rs. 2,000 and 
interest, secured by a promissory note of even date, executed by 
me in your favour, I herewith hand you the title deeds of my 
property in Lammadaw quarter, built on 5th class, Lot No. 134, 
in Block Yl, with all the buildings thereon, which you aro autho- 
rized to hold against all persons until tho said sura of Rs 2,000 
and interest aro fully paid and satisfied." 

At the foot of tho above thoro was this note : "Money borrowed or 
received on the Jth decreased moon of tho month of Tawthaiin 124(3 
in pledge of house situated in Lammadaw quarter, rupees two 
thousand, and tho title deeds of the bouse are deposited with Oo 
Noung and Mah Bwin,” Then there was the signature of Moun'^ 

Htoon Oo. Tho letter was an unregistered document. The con- 
sideration money, Rs 2,000, was paid in two instalments. The sum 
of Ra’l.OOO was paid to Moung Utoon Oo and his co-executant of 
the promissory note immediately on the deposit of the title deeds, 

(J) IIH. L.R,405. 
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18S6 and about two hours afterwards, the balance, Hs. 1,000, was 

Oo Nocng paid to Moung Htoon Oo upon his having signed the above 
iiOusG letter. ^ 

Htoon Oo. Oo Noung and llah Bwm brought a suit in the Court of the 
Recorder of Rangoon for foreclosure or for sale of the property, 
or iu the alternative for a conveyance of the legal estate covered 
by the title deeds. 

For the defence it waa contended that the plaintiffs acquired 
no rights in the property in consequence of the letter of deposit 
not having been registered, and that by reason of s. 91 of 
the Evidence Act no other evidence but the letter could be given 
to prove the equitable mortgage. The following cases were relied 
upon i—Bwarlca 2Cath Mitta' v. Sarat Kximari Dasi (1); Valaji 
Jsajiv. Thomas (2); Qanpat Pandurang v. Adai-ji Dada Bhai 
(3^; The Bengal Bunking Corpomtion v. Mackertich (4); Ex 'parte 
Leathes (6) ; Ex parte llcathcoale (6) ; Dait» v. Terrell (7) ; In re 
Wight's Mortgage Trust {^)', Credland v. Potter (9); Copland 
V. Davies (10) ; The Agra Bank v. Bamnj (11). 

On the other hand, it was urged on behalf of the plaintiffs (a), 
that the letter did not require registration ; (h), that even if it 
did other evidence than the letter could be given to prove the 
mortgage ; and (c), that in any case it was admissible in endence 
for the purpose of substantiating their claim to a conveyance of 
the legal estate — Eedar Kalh Butt v. Sham Lull Khetti-y (12) ; 
Biirjaiyi Gursetji Panthaki v. Muncherji Kuverji (13) -j The Ben- 
g<il Banking Corporation v. jl/aciertrc/i (4). The Additional 
Recorder who tried the case was of opinion (a) that on the authority 
of Keclar Eath Butt v. Sham Lai Khettry (12) the letter of depo- 
sit was admissible in evidence iu proof of the equitable mortgage ; 
(h), that upon the facts as found by him, the letter or memo- 
randum of deposit was not admissible in evidence in proof of 
the nght which the plaintiffs claimed to a conveyance of the 

(1> 7B. L. U.,55. (7) 33Beav., 218. 

(2) I L. R., I Bom , 190. (8) L. R., 16 Eq , 41. 

(3) J. L R., 3 Dorn., 312. (9) L. E , 10 Ch. App , 8 

(4) I L. R., 10 Calc., 315. (10) L. R , 5 II. L., 358. 

(5) 3D and C., 112. (11) L R., 7 E L., 135. 

(C) 2 M D.find DcOex,711. (12) llD.L.R,40j 

(13) I. L. B., S Bom., 143 
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legal estate; and (c), that the letter or memoraudum of deposit 1880 
was " onI>’ a writing” which was evidence of the fact from ndiich oo Notrso 
the contract was to bo inferred, and that any other evidence jiouxo 
might be given of the same fact IItoon Oo. 

But entertaining doubts on the points, the Additional Recorder 
referred the following questions to the High Court : — 

(1) Whether the unregistered letter or memorandum of 
deposit is admissible in evidence in proof of the equitable mort- 
gage claimed. 

(2) In the event of the first question being answered in the 
negative, whether the letter of deposit is admissible in evidence 
in proof of the right which the plaintifis claim to a conveyance 
of the legal estate 

(,3) Whether, in consequence of the letter of deposit, the 
plaintiffs are precluded from giving any other evidence in proof 
of their claims mentioned in the second quosticn. 

Hr. Sale (instructed by Messrs. Harrie <C' Simmons) for tho 
plaintiffs. 

No one appeared for tho defendants. 

The opinion of tho High Court (MmER and Grant, JJ.) was 
as follows : — 

We think that tho present case is entirely governed by the 
judgment in Kcdar Nalh Duit v. Sham Lai Khetlry (1) As 
in that case, so in this, the question is, whether the memorandum 
or the letter of deposit referred to in the questions submitted 
to us was itself a contract of mortgage, or simply eridonco 
of a fact from which the mortgage could be inferred. We think 
for the reasons giren in /Tedar JTa/A Huffs case that the letter 
of deposit, as it is called in the questions submitted to us, was 
not a contract of mortgage between the parlies. The equitable 
mortgage was effected by tho deposit of tho title deeds by tho 
defendant No. 1 before the writing of that letter of deposit took 
place. In that letter it is simply recited that an equitable mort- 
gage had been effected by the deposit of title deeds. 

Not only is the present case supported by tho judgment of 
tho Appellate Court, in the case of Kcdar Kath DiitU but it may 
also be supported by the reasons given in the judgment of ilr. 

(1) II B. L.B..40S. 
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tuil — Party to proceeding! in execution, 

C instituted ft suit against ff, Cnnd P, which was dismissed With costs 
hut ao appeal svas preferred. Pending the appeal, hort'ever, C took out 
fcxecutioo of the decree for costs, and brought to sale a house belongiac' 
to G of which H became the purchaser, paid the purchase money, an'l 
got possession. Snbseguently the decision disJuisamg the suit sras reversed 
on appeal, and the defendants in that suit were ordered to pay a certain 
sum to G with costs. G then applied for restitution of her house which 
had been sold under the decree reversed, and eventually obtained an 
unconditional order for possession, U being left to any remedy open to 
“ Appeal from O/igioal Deerce Xo 530 of 1885, ngdinst the <lecrce of 
Baboo Sharoda Frosad Chattetji, fiai Bahadur, Subordinate Judge of 
Hoog/ilj', dafc<? the 8Ui of September JdS5. 
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him in respect of the purchase moDcj. G lian'ng obtained possession 
of the house, IZ brought a suit against her to recover the purchase 
moaej . IltlJ, that notwithstaniling s 241 of the I'nil Procedure Code, 
he was entitled in this suit to recover the purchase money, as money 
received to his use, the consideration for it haring faded, IT was not, 
in his character as an auction purchaser, a party to the execution pro- 
ceedings, and for the purpose of the suit was to be treated as a third 
person. 

The facts of this case were that the defendant Gourmoni 
had, on the death of her daughter-in-law, succeeded to the estate 
of her son Jodu Nath Chaltcrji, and instituted a suit against 
Hira Lai Chatterji the present plaintiff, and two other persons, 
Charu and Petambur, to recover two Government promissory 
notes belon^ng to that estate, which she alleged were being 
withheld from her by fraud. - That suit was, in the first Court, 
dismissed with costs, but on appeal that decision was reversed, 
and the three defendants were directed to pay her the sum of 
Its. 2,500 with costs. Before the decision in appeal, however, 
the defendant Charu took out execution of the decree of the 
first Court for costs, and brought to sale a house beJonging to 
Gourmoni, of which the present plaiotifF Hira Lai became the 
purchaser. After the reversal of tho first Court’s decision on 
appeal, Gourmoni applied for restitution of her property which 
had been sold under tho decree reversed, and eventually obtained 
an unconditional order for possession of tbe house, Hira Lai 
being left to any remedy open to him in respect of the purchase 
money. Gourmoni having obtained possession of tho house, Hira 
1,^1 brought this suit against her to recover. the purchase money 
with interest, and the costs of certain improvements made while 
it was in his possession. 

The main defence was that the plaintiff had no cause of action, 
and that the suit was not maintainable with respect to s. 244 
of the Civil Procedure Code, the purchase money being only 
recoverable in the execution proceedings. 

The lower Court found that the suit was not unsustainable 
on that ground, but that equitably the plaintiff was not entitled 
to recover the purchase money; he therefore dismissed the 
suit. 

The plaiuliff appealed to the High Court 
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Baboo i\7Z Madhah Bose for ihe appellant 

Dr. Guru Das Banerjee, and Baboo Boidyo 2\ath Butt, for the 
respondent 

The follon-ing judgments were delivered bj the Court 
(PETliERAJr, C.J. and GnosE, J.) 

Petheram, C.J. — This is a suit which has been brought by the 
plaintiff against the defendant to recover a sum of Bs. 2,750 and 
interest, and various other sums. The lower Court has dismissed 
the suit altogether, and so the matter comes before us now in 
appeal. 

The facts of the case are that, some time ago, the ’ present 
defendant brought a suit against the present plaintid*, and two 
other persons, to recover a certain sum of money. It is immaterial 
to enquire what that suit was about. The Court of first instance 
dismissed that suit with costs, which amounted to Rs. SOO and 
odd. The plaintiff in that suit appealed from that decision, and 
while the appeal was pending the defendants in that suit sued 
out esecution of their decree for costs, and in the execution 
proceedings the house, in which the then plaintiff was living, 
was sold and purchased by the present plaintiff, one of the 
defendants in that suit, for Rs. 2,750. Out of that amount 
the costs, on account of which the e.vecuUon had been taken 
out, were satisfied, and the balauce, amouatiurr to Rs. 2,42D was 
paid into Court, whereupon the plaintiff (the present defendant) 
applied to have that amount paid out to her, and that was 
accordingly done. 

The state of things, therefore, was this ; that the house had 
passed into the hands of the auction-purchaser, who happened 
to be also the execution-creditor, the costs for which execution 
had been issued was satisfied, and the balance of the purchase 
money, the Rs. 2,429, had passed into the hands of the plaintiff 
in that suit, that is, of the person whose house it was that had 
been sold. 

That being the state of things, the next thing that happened 
was, that the appeal, which had been preferred by the then 
plaintiff, came on for hearing. The Appellate Court was of 
opinion that the decree under which the house had been sold 
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was wrong, and that there ought to have been a decree in favor 1886 
of the then plaintiff The Judge, therefore, set aside that decree riinx Lal 
and decreed the plaintiff’s suit, and consequently that decree ^^attebji 
being gone, the sale was gone too, and had to be got rid of in some 
form or other. 

It being borne in mind that the person who had purchased the 
house in execution was ono of the defendants, and consequently 
a party to the cause, an application was mado by tho now 
defendant, who was the plaintiff in that suit, under tho provisions 
of the Code of Civil Procedure, for restitution of her property. 

This application appears to have been resisted by the auction- 
purchaser, to this extent, that he stated that, if the house were 
restored to the plaintiff, the purchase money should be refunded 
to him It is true that this docs not appear directly, but the 
owner of tho house having, in that proceeding, objected to return 
the money, it may be inferred that the person who had paid the 
money had made some such objection as that. 

However that may be, tho Judge before whom the matter 
came, seems to have held that, as between the parties to the suit 
he was entitled to order the restitution of the house because the 
decree had been set aside, but that ho was not in a position to say 
that, if that were so, tho money should be paid back as well. 

But whether he came to that conclusion or not, at all events 
he refused to make the order that the money should be returned 
to the purchaser, although he ordered that tbc house should be 
re-conveyed to the plaintiff in that suit by her. 

The state of things, therefore, now is, that the house having 
been re-conveyed by the purchaser to the then plaintiff.she remains 
in the position of having both the house and tho money, which 
was paid as the consideration for it, and of which she applied to 
have her share paid out of Court to her, and which was so paid ; 
and the question arises, whether, under such circumstances, the 
person who paid the money for the purchase of tho house can 
recover it from her, the owner of the bouse, as money received to 
his use, the consideration for it having fmlcd. 

lam of opinion that be can. I think that the money was 
money which was paid by him into Court, in consideration tliat 
this particular house should be conveyed to him ; and I think that 
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^vhcn the o\Yncr of the home applied to the Court and took the 
money out, she in a manner coiifirincd the sale ; as between 
herself and the purchaser she made the transaction her own ; 
and, therefore, I think, that when she put the law in motion to 
cancel the sale and take the house back again, she placed herself 
in the position of a person having in her possession money which 
belonged to another, the consideration for which had failed and 
so came within the ordinary rule of law that a person under 
these circumstances can be made to refund the money to the 
person fairly entitled to it. 

■ I think, therefore, that notwithstanding the provisions of the 
Code of Civil Procedure, which provide that all matters between 
parties to the execution proceedings sliall be decided in the execu- 
tion department, we arc entitled to do justice and say that this 
money must be returned to the plaintiff, and a sufficient reason 
to give for that is that the plaintiff, in the character in which 
ho appears in this suit, was not a party to the execution pro- 
ceedings. His character, with reference to this transaction, was 
that he was an auction-pmehaser. It is a mere accident that he 
was an auction-purchaser in a suit in which he was one of the 
parties. In this suit he must be treated as a third person. He 
is, therefore, I think, entitled to maintain this suit without 
reference to tho provisions of s 583 taken along with s 244 of 
the Code of Civil Procedure 

Under these circumstances I am of opinion that the decree 
of the Court below must be varied by giving the plaintiff a 
decree for the sum of Its. 2,429, with intcicst thereon at the 
rate of six per cent, per annum from the loth March 1885 to 
this date. The costs will be in proportion to the amounts decreed 
and disallowed respectively. 

GnosE, J. — I agree to the decree which my lord proposes to pass 
in this case. 


j. Y. w. 


Decree varied. 
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Uejore Sir IF. Comer Petheram, Kutffhl, CAie/Juitier, and Uf. Jutiiee 
Ghose. 

LALIT MOnUN SIIAIIA (PtMNTirF) f SUINIBAS SCN (Defendant.)® 
Arieai$o/rent, Suit /or — f’aymenl hg Darpulnidar to ttay $afe — [ieyulaiion 
VJIIo/mO—IlenyatAet VIIIo/mO.B G2. 

The zemindar of ancEtiitc, in wlticli tho pIumtilE and defendant rcepec- 
tivclj had purchased pulni nnO durputni tenures, obtained decrees for arrears 
of rent accruing before their purchases, though one of the decrees was 
obtained subsequently to defendant's purchase, and in execution of these 
decrees he adrertized tlie piitai for sale, and the ainoaata due were paid 
into Court by tho defendant to protect the tenure from sale. In a suit by 
the putnidar against the durputnidar for arrears of rent accruing due subse- 
quently to the defendant’s purchase : Jltld that the defendant was on the 
construction of s. 13 of Itogulation VIII of 1819, and s. C2, Bengal Act VIII 
of 18G9, entitled to set oQ such payments against the plaintiff's claim. 
Holoyojtdl Sirear v. Sntnaih liandopaihya (1), followed. 

This was a suit for arreara of rent in which tho defendant 
claimed to sot off against the plaintiff's demand sums paid 
by him, as ho alleged, on behalf of or for the benefit of the 
plaintiff, to save the estate from sale. The plaintiff and defen- 
dant had become by purchase respectively putnidar and dur- 
putnidar under tho same zemindar. The amounts the defen- 
dant claimed to set off were payments into Court made by him 
in satisfaction of decrees obtained by the zemindar against the 
putnidar, under whom tho defendant’s durputni was held, one of 
these decrees being previous, and the other subsequent, to the 
date of the defendant’s purchase, which was admittedly made 
at an auction sale of tho tenure for its own arrears 

The ilunsiff found that the defendant was not entitled to set 
off the amount paid in respect of the decree obtained before the 
defendant’s purchase, but he allowed tho set off in respect of tho 
other decree. lie therefore decreed the plaintifTB claim in part only. 

On appeal, however, the Judge allowed the whole set-off claimed 
by the defendant 

From this decision the plaintiff appealed to the High Court 
o Appeal from Appellate Decree No. 898 of 188C, agaiost the decree of 
n. F. Matthews, Esq , Judge of Kuddea, dated the 2tjd of February 18SG, 
roodif) iug the decree of Baboo GiriaJra Mobaa Cbacierbatti, ilaaai/I of 
Koosbtea, dated the I2lh of September 1885. 

(I) I. I,. B, 8 Calc, 877, 
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33aboo Madkab Bose and Dr. Giiriidas Banerjcc for the 
appellant. 

Baboo Durja BasaDittl for the respondent. 

The judgment of the Court (PfiTnERASr, O.J„ and Gnosn, J.) 
was as follows : — 

PetiieRAJI, 0. J. — The plaintiff in this suit is a person who, in the 
month of Srabun 1289 (July 1882), purchased a putni by private 
sale. At the time of his purchase, the land, which was the subject 
of the putni, was in the possession of the defendant as durputuidar, 
he having bought it at an auction sale for arrears of rent duo 
upon the tenure, some six months previously, and at the time 
of these purchases there was due to the zemindar, or the 
superiorlandlord of the whole, three years' rent at the rate of 
Rs. 43 a year, that rent having become duo before either the 
plaintiff or the defendant had got on to the land. 

By the terms of the durputni under which the former dur- 
putnidar, whose tenure has now passed to the defendant, held 
the property, he was to pay to the putnidar, who, sinco tho 
purchase, is represented by the plaintiff, the sum of Rs 73 
annually j Rs. 43 was to be paid to the zemindar in discharge of 
the putni rent , and tho remaining Rs 30 to his (tho defendant's) 
immediate landlord, the putnidar, now represented by the plaintiff. 

That being the state of things, the zommdar obtained a decree 
against the plaintiff's predecessor in title, or at all events, in the 
name of tho plaintiffs predecessor in title (he being tho person 
whose name appeared in his sherista), for the three years' 
arrears which were due from the putnidar to him, and 
in satisfaction of that decree he advertized the putni for sale. 
The plaintiff, the then putnidar, did not pay the money covered 
by the decree, but it was the defendant who did so, and thus 
saved the putni from being sold. 

It must he borne in mind that the decree was for a sum of 
money for which the putni was liable to be sold in whosesoever 
hands it might be found, and upon the sale of the putni, all the 
subordinate interests, including that which had come into the 
hands of tho defendant, would have fallen in, and tho zemindar 
would have been in a position to turn out all under-tenants 
and take the land into his own hands. 
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It must also be borne in mind that the person who was' 2 )crson- 
alhj liablo to the 2 onijn(I.'»r for the rent, nt the time when it 
became due, was the former pulnidar. Under these circumstances, 
it is clear that the present plaintiff could not be personally liablo 
for the rent, because ho made rm contract with the zemindar to 
pay it, and his interest only came into existence after the money 
became due. 

If this were a matter to bo decided without reference to legis- 
lation, I should be disposed to say' that tho defendant was not 
entitled to set these payments against the plnintifTa claim for rent, 
which became due subsequent to his, (ho defendant's, purchase 
of the durputnl But this is not a matter which can bo decided 
in that way ; it must bo decided with reference to s. 13 
of Regulation Vin of 1819 os extended by s. C2 of Bengal 
Act ^^II of 18G9 to under-tenures under this Act, and then tho 
question arises, whether the meaning of those sections is, that tho 
holder of a subordinate tenure of this kind, who, for the protection 
of the whole tonuro, makes a payment to tho zemindar, which 
tho owner of the tenure above his ought to have paid, is 
entitled to deduct the amount so paid from tho rent payable 
to his putnidar, in whosesoever hands the putni may be, or to 
treat the sum as a loan made to the person who, at tho time of the 
payment, happens to bo the owner of the putnL 

This Regulation has received judicial interpretation. In tho 
case of Kobogofial Sircar v. Srinath Bandopadhya (1) this Court 
held that the durputnidar is to treat the proprietor of the putni 
as his debtor, whether the original rent accrued in his time or 
not. I think that that decision, unless wo are clearly of opinion 
that it is wrong, is binding upon us ; and having regard to that 
fact, and also to the fact that, reading that Regulation carefully, 
it seems that the meaning of the Legislature was that which is 
put upon it by the Judges of this Court, and bearing also in 
mind that the tenure held by the plaintiff was primarily liable for 
the claim of tho zemindar, I think that we must follow that 
case ; and in that view I think that tho appeal must be dismiss- 
ed with costs. 

J. V. w. Appeal dismissed. 

(1) I. L. n.,8C«lc., 877. 
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CRnilNAL REFEREJTCE. 

Jfp. Jufttcc Prints}! and Mr, Jvihn GJwtt. 

UMER ALI [CoijrLAiK.VNT) o. SAFCK ALI avd ANOTiinit (Accoscd.)* 
Criminal Pi'oeednre *«. 191, 202,203^Complaint~ }fopntrate, Power 
of — '* May fuXtf Cognizance of', Meaning of. 

Tlio nse of tlic term “majrtake cognizance of any ofEecicc" in 8. 191 oftlio 
Criruinnl ProcctliircOoiJo Oom not loalco it optional whb a Maghtrate to bear 
a complainant, butrcfcis rather to the action of the ilagistralc in taking 
cognizance of an offence in either of the specified course? in which the 
facta conalituting the offence may bo brought to hisnoticc. He is bound to 
examine the coinpUinant aud then can cither issue Bummoni to the accused 
or order an enquiry under 8.202, or dismiss the complaint under 8.203. 

The material portion of the reference to the High Court in 
this case was as follows 

“ On the Snd June the complainant presented a complaint against 
Safer AU and another, chatting them with offences under 
88.323 and U52 of the Penal Code before the Joint Haglstrate of 
Chittagong, iTr. S. J. Douglas. That Magistrate recorded an 
order to the following effect: " I decline to tahe cognizance ofthis 
frivolous matter. Complainant seems to have freely abused the 
man who cuffed him” Against this order an application was 
made by the complainant before tho late Officiating Sessions 
Judge, Mr. R. H. Greaves, who called upon the Joint Magistrate 
to inform him whether complainant had been examined before his 
complaint was dismissed. The Joint Magistrate in his reply 
informed him that the complaint had not been dismissed at all, but 
that under s 19i of the Criminal Procedure Code he had declined 
to take cognizance of the offences stated in the complaint, that 
section by the use of the words “may take cognizance of an 
offence upon receiving a complaint of facts which constitute such 
offence" authorizing a Magistrate to use his discretion in so taking 
cognizance. With this view of the law the late Officiating 
Sessions Judge disagreed, and a further explanation was called for 

® Cnminal Befeicace Ko. 154 o£ 18&G, made by P. H Hardiag, Esq., 
Sessions Judge of Chittagong, dated the 22Qd of July 188G,again>t the order 
passed by S.J Douglas, Esq, Joint Magistrate of Chittagong, dated tho 
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188 G to refuse to take cognizance of an offence on receipt of a com- 
U^^TalT plaint of facts constituting on offence, but he is rather bound t® 
SAFcn ALi ssamine the complainant. Ho can then proceed to issue sum- 
mons on the accused or to order an enquiry under s. 202, or to dis- 
mm the complaint under s. 203. The use of the term “ may take 
cognizance of any offence” does not make it optional with a 
Magistrate to hear the complainant It refers rather to the action of 
a Magistrate in taking cognizance of an offence in either of these 
specified courses in which the facts, constituting an offence, may 
be brought to his notice. The case must be tried, 
j, V. w. 


APPELLATE CIVIL. 


Sir TT. Comer retheram, Kni</ht, Chief Juttiee, and Sir, Justice 
Ghost. 

18S6 KEDAR NATH COONPOO CUOWDHRY (Depes-dant No. I) t. 

20. HEMANGINI DASSI (Plaistipp).* 

Stntlu law—SSaiixtinaneo—Matnteuanee of mother on |jarn7»on leiteeen her 
ton und step-tons. 

A widowed matlieroaapartitiontakio,: place between her son and her step- 
sons, of the property left by her husband, is not entilloJ to bare the whole 
property charged with her maloteDance, but only that portion of it which is 
allotted to her son on the partition. 

A separation in food and worship toot ploce between a Hindu widow, 
her son and her two stepsons, after which the widow lived as a member of 
her son’s family, and was roaiataioed by him. A partition of the moveable 
property baring been made, a snit was brought by the son ogniDst the step- 
sons for partition o£ the immoveable property, and a decree was made defin- 
ing the shares of the parties therein. Tliat suit was brought and decreed 
pending a suit by the widow against her son end stepsons for maJatenance 
from the date of the separatioD, and for fixing her future maintenance, in 
which suit she sougiit to have the maintenance charged on the whole estate 
left by her husband ffeldihat, from tbeaeparationto tho decree in the parti- 
tion suit, the w idow’ was entitled to maintenance charged on the whole estate ; 
and subsequently to the decree to n cborge On her son’s share only. Out in- 
asmuch as she had during the former period, been maintained by her son, 
and could not claim maintenance over again from her stepsons, whatever 

® Appeals from Original Decrees No. 396 and 414 of 1885, against the 
decree of Baboo Bliuban Chunder Mookerji, Uai Bahadoor, Subordinate Judge 
of Hoogbly, dated the 30th of March 1885. 



Mr. Evans, Baboo Gun: 2 Xtj* Ear.rrj'f, ar.d IviKv' fTiTni';.! 

Sindhu ilnkherji, for the rcspoc^lcnt. 

These two appeals arise out of a suit bnjught br Sn->;r.iattr 

Hcmaagiui Dassi, widow of the hte Tara Chum Cvvadoo, 
for maiateuaaee. The said Taia Churo Cooodoo had l\\*o wires— 
Prosunnoraoj-i and Uemangini; the plaioUfT. Prosunnomoyi 
predeceased Tara Churn, and the latter died on the Sth Bysack 
1272 (19th April ISG3) haring crecuted a will on the 5ih 
Bysack 1272, and leaving Uurrish Chundcr Coondoo, the 
defendant No, 2, his son by llcmangini, and two other sons, 
Kcdar Nath, the defendant No. 1, and Annoda Pershad. Tho 
latter died in June 1882, leaving a will by which Kcdar Nath, his 
whole brother, was appointed executor of his estato. So that 
Kcdar Nath is the defendant in this suit, not only on his own 
behalf, but also as representing tho estato left by Annoda Pershad. 

Tho present suit as already mentioned b by Uemangini Dassi, 
tho mother of Hurrish Chundcr, the defendant No. 2, for main- 
tenance, and it b a suit not only against her oivn son but also 
against her stepson Kedar Nath, and the legal represcatative 
of Annoda Pershad, the other stepson. It seeks to establish a 
charge for her maintenance agaiost tlic whole estate left by her 
husband Tara Chum Coondoo. The plaiotstatcs that, on the 12th 
Fal"Oonl290 (2^1rd February’ 18S4)lbc family became separate, and 
cince then the plaintiff ha-s been obliged to provide herself with the 
cxf»ease 5 of her maiatf-*aaQce and the perfonnance of religious cere- 
monies ; that the ferTf-l the def-’O'lants witlj a notice in respect to 
h'-r claim for r.'*aiijtenance. and tLal tlic defvU'laatB cot having com- 
pli'ri with the re-piiiitioc coctabied vt the said cotlce, the has 
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ISSG been compelled to bring the suit And she prays that a sum of 
Ktdar ^ month bo determined to be the proper allo^vance for 

maintenance, and the expenses for religious ceremonies and 
CiiowDHnv pilgrimages, and that it be declared to be a charge upon the estate 
Hemakoisi left by her husband. She also prays that Rs 3,000, being the 
amount of her malntonance at the abore rate since the date of 
the separation until the date of the institution of the suit, may 
also be decreed. 

It appears that since the institution of this suit, which was 
on the 13th September ISSI-, and the Sling of the written state- 
ment by Kedar Nath on the Cth December 1884, the plaxnti/Ts 
®ou Hurrish Chunder instituted two suits for partition of the 
family estate ; one was against Kedar Nath and the legal represen- 
tative of Annoda Pershad, as also against Gooroo Dass Coondoo and 
others who are the cousins of Kedar Nath and Hurrish Chunder, 
and who represent a collateral branch of the family, in respect 
of the properties which then belonged jointly to both the bronchea 
of the family, and of which a six annas share belongs to Tara 
Churn’s branch of the family ; and the other suit was against 
Kedar Nath and Che representative of Aunoda Peishad, in respect 
to such properties as belonged exclusively to Tara Churn and 
his descendants ; and it appears that one of the main grounds 
upon which the present suit was defended by Kedar Nath 
Coondoo was that, there having been already a separation in food 
and worship, as admitted by the plaintiff, and also by reason of 
the said partition suits then pending in Com t, the plaintiff was 
not entitled to any decree for maintenance against him, but that 
her claim could only lie against her oanson, and that the 
same could only be realized out of the share of the joint pro- 
perty which was to be allotted to her son upon the partition. 
The defendant also pleaded that, upon the terms of the will left 
by Tara Churn Coondoo, the suit could not be maintained, and 
that the plaintiff since the separaUon had been living in joint mess 
with her son, and all her expenses were being supplied by him ; 
and that lastly the amount of maintenance claimed by her was 
too exorbitant. Hurrish Chunder Coondoo, the plaintiff’s son, 
made no defence in the suit ; and it would appear upon the con- 
duct of the parties that it is a suit not really against her stepson 
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as also her own son, but her stepsons alone, and that had It 
not been for the suit for partition by her son which was then 
evidently contemplated, the present snit would not most likely 
have been instituted. 

The Subordinate Judge has substantially found that the plain- 
tiffs allegation that she was obliged to provide herself for her own 
maintenance since the separation is untrue, and that, as a matter 
of fact, she has been residing with her own son, who is prosecut- 
ing the case. He has accordingly disallowed her suit so far as 
back maiatenance was concerned. He is, however, of opinion that 
the plaintiffs maintonanco being a charge upon the whole estate 
left by Tara Chum, and the estate having not been actually parti- 
tioned, she is entitled to a declaration of her right to maintenance 
as against the entire estate ; and being also of opinion that the 
terms of tho will executed by Tara Chum do not preclude the 
plaintiff from maintaining this suit, and that Rs. 180 per month 
is a suitable allowance for her separate maintenance, ordinary 
brotua, extraordinary brotus, piousacts and pilgrimages, he has given 
a decrcs to tho plaintiff declaring that the said amount is to bo 
a charge upon tho estate left by her husband now in the hands of 
the defendant No. 1 and tho defendant No. 2, in the proportion 
of two-thirds and one-third share, that is to say, the defendant 
No. 1, Kedar Nath Coondoo, to pay Rs. 120 per month, and 
her own son, defendant No. 2, Rs. CO per month. 

It would appear from the evidence on oath given by Kedar 
Nath Coondoo in the cause that, at the time when the decree 
was passed by the Subordinate Judge, there had already 
been a division between the plaintiff’s son and her stepson 
of the cash and Government securities, and it would further 
appear from tho two judgments in the said partition suits and 
copy of tho plaints in the hjud suits that were produced 
before us at the hearing, and which were received in cndenco 
by tho consent of both parties, that a decree has been •passed 
on the 20th Fobniar)' of the present year detcrraining in 
the suit of Ilurrish Chuuder against both the branches of 
the main family, tho share of Hutrish Chunder to bo 2 annas 
and of Ked.ar Nath and his nephews to be 4 annas out 
of tho C annas share in properties belonging jointly to the whole 
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and regulated by facts as they existed at the time when the suit 1886 

was brought, and not as they occurred subsequent thereto ; and Kedar 

that the question raised by the defendant in this case should be 
left to be determined in the partidon suit in which the mother CnowonRr 
was one of the defendants. But we cannot accept this view Hemanoini 
of the matter. We think we cannot shut our eyes to the fact 
which appears upon the record, and upon the two judgments 
adverted to above, viz., that there has been a definition of the 
shares of the plaintiff's son and of the defendants, and aUo a partial 
partition in accordance with such shares ; and it therefore seems 
to us that we are called upon in this suit to make such a decree 
as would be consisteat with the true state of the family as 
it exists at present. The parties to the suit are governed by 
the Bengal school of law, and we have to determine what, under 
the law as it is administered in Bengal, the true rights of the 
plaintiff are in respect to the maintenance claimed by her. 

The rights of a Hindu n idow as a widow arise out of the mar- 
riage, aud upon the death of her husbaud, in the event of there 
being no sous, she succeeds, under particular texts, to the estate 
left by her husband. Where the husband leaves a son or sons, all 
that she is entitled to is maiotcnaoce out of the estate. When 
during the lifetime of her husband there is a partition of tho 
family property, sho gets if she is sonless, but not if she has a 
son, (in which case her son alone is entitled to a share) an equal 
share with the sons of her husband ; but where thcro is no such 
partition during the lifetime of her husband, what she is enti- 
tled to get, when the estate, upon her husband’s death, passc-s to 
the sons, Avhether she has a son or sons born of her, or not m 
only maintenance out of the estate. And when the Hindu U-r 
prescribes asharc heingallottedtoa woman after her hu‘bar'ff 
death, upon a partition amongst her sons, it is a sliare wLI'i. u 
given to her simply in Heu of maintenance, and not U-x-wf 
she is a coparcener in the estate, or that she hasant 
ing rights, and the share which is thus given to her rev.rU '' 
her death to those heirs of her husband out of 
the said share was taken (sec Shams Chum's Vyrart? ^ 

EJition 1SS3, pp. 4S3, nnd He oeti..-”- 
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186 therein ; Strango’a Hindu Law, Edition 1830, Vol IT, p. 307, and 
Kkdar iS/ieo Dyal Tewaree v. Judoonath Tcicarec (1). 

C^^H^Doo question that then arises is, what may bo her rights 

CiiowDHBY upon a partition taking place between the sons ? In the case of 
Hemasoisi many sons of one indiridiial by different mothers, whore the 
Dassi. ytimber of sons is equal, the partition, according to certain texts, 
may be made by them by allotment of shares to the mother, 
that is to say, there being no difference in the son’s shares, each 
of the mothers takes a share for her sons. If, however, the sons 
ore unequal in number, then a division, irith reference to their 
mothers, cannot bo made, and in that event the partition is made 
with reference to the number of sons themselves (see Dyabhaga, 
Ch. Ill, Sec. I, V 12 and 13; Vyvasta Darpana, pp. 461-4G3, 
and the texts quoted therein.) When the partition is mado 
between the different groups of sons bom of different mothers, 
their mothers, whether they be their own mothers or step- 
mothers, get no share whatsoever, and this is apparently upon 
the principle that they arc not the natural mothers of all the 
sons (see Vyvasta Darpana, 518, and the authorities cited therein, 
and Col. Dig, Vol 3, pp 98-102> When subsequently, each 
group of sons come to a partition among themselves it is then 
that their respective mothers get a share, but a mother having 
no son, or only one son, gets no share at all, but simply mainte- 
nance. If, however, at the time of partition with half brothers, 
the uterine brothers also come to a partition amongst themselves, 
their mother would be entitled to a share out of her own son’s 
shares (see Vyvasta Darpana, pp. 518 and 519, Dyabhaga, Ch. 
Ill, Sec. 2, V. 29 and 30; Joyvxonee Dassee v. Attaram 
Gliose and Seehchwnder Bose v, Gooi'oopersaud Bose (2). In the 
case of the number of sons by different mothers being equal, the 
partition, as already observed, may take place with reference to 
the mothers, the principle evidently being that each of the 
mothers and her sons become by the separation and partition 
the members of a distinct and separate family, holding as it were 
in common the share which is allotted to them ; likewise in the 
case of a partition, where the number of sons is unequal, and where 

(1) a W. R., C2. 

(2) Macoagliten’s Oons. of II. L , pp. G4-72. 
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tho separation is between tho several groups of sous, each of isSO 
the groups becomes oue joint family, and their mothers become Kedar 

members of their respective families, and continue to bo so until cooVdoo 
there is a separation and partition among her sons. This .seems to Cuowdhbt 
be almost the universal practice in Bengal, and no instance, as far iiemakoisi 
as we arc aware, has occurred where, notwithstanding such a 
separation and partition, a mother has claimed her maintenance 
against her stepsons. Having become a member of her own son’s 
family, she would naturally look to her sons, and not to her stepsons, 
for her maintenance, and indeed that was tho view that was thrown 
out by Sir Francis llacnaghten so early as the year 1824 (sec 
pp. 42 and 59 of his book ; as also Strange’s Hindu Law, Vol. 11, 
pp. 201 and 309) ; and this seems to bo but consistent with the 
Hindu Law; for, in the event of a partition taking place amongst 
her own sons, she gets a share out of her sons’ shares, and not 
out of her stepsons’ shares. In this view of the matter the mother 
can only claim maintenance in her sons’ family, whether she has 
only one son or more sons than one; the only difference being 
that in tho latter case, upon a partition amongst tho sons, she gets 
a share in lieu of her maintenance, whereas in tho former case, 
there being no partition possible, she cannot possibly get a 
share but must be content with a maiotcnanco. In the case of 
Joymonec Da$sce already referred to, it will be found upon an 
examination thereof, that upon a partition between Laskhi 
Priya’s son Atmaram, and his three half brothers, it w-as understood 
and admitted, and it was accordingly declared that his mother 
Lakslu Priya was not entitled to any separate property but 
w as to look to her son for her maintenance. It is indeed true that 
Lakslu Priya, the mother, was at the time of the suit not sub- 
ject to the jurisdiction of tho Supreme Court which dealt with 
the case, and as such the above declaration was not binding upon 
her, hut Mc do not refer to the said declaration os a precedent 
in this ca.'sc. hut simply os showing what so late back as in 
December 1823 was folly understood to be the true position of 
a mother .-situate a-« the present plaintiff is. 

So long as there is no partition between the r-'Toral groups 
of sons, a mother has indce<l the security of the whole c-'tate left 
by her huslKind for her inaintcuance. and this is just and proper, 
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because, so long as the estate remains joint, she is not in a posi- 
tion to predicate irhich particular share of the family property 
is to be charged for her maintenance; but the moment such a 
partition takes place, eh© is in a position to predicate it, because 
the share which is eventually to come to her in lieu of mainte- 
nance, when such a share does come to her by the act of her own 
sons, is to come out of her sons’ share of the family property; so 
that it is but consistent with reason, equity and justice that, upon 
the partition taking place, her maintenance is to attach to that 
share of the estate which is allotted to her sons. By the sepa- 
ration and partition she becomes a member of her sons’ family, 
and it would not seem to be reasonable that she should be 
allowed to claim maiatenance against another family of which 
her stepsons become members ; and, indeed, if she could claim 
such a right, the partition itsell would be but an imperfect one. 

It was argued before us that the same principle which governs 
the rights of a sonless widow, ought to govern the case of a widow 
who may have a son or sons, that is to say, whereas a sonless 
widow gets no share but only mainfenance which is to come out 
of the whole estate, so in the ease of a mother having a son or 
sons, a decree should be made charging the whole estate, or charging 
any particular portion of the estate which may be adequate for her 
maintenance. But it appears to us that the case of a sonless step- 
mother IS very diflerent indeed from the case of a mother having 
son or sons, because upon a separation and partition taking place, 
the step-mother does not become the member of any particular 
family, but she continues, os it were, a member of all the families 
into which the origiaal fawHy is divided; and she is therefore not 
in aposition. to predicate which particular share of the family pro. 
perty ought to provide for her maintenance. In the present case^ 
it seems clear that the plaintiff upon a separation and partition 
between her sou and stepsons docs become, and has in fact 
become, as substantially found by the Sub-Judge, a irember of 
her son’s family ; and she is in a position' to predicate which of 
the shares of the family property determined by the partition 
ought to'provide for her support. 

Upon all these considerations it seems to us that up to the time of 
the decree fur partition deSning the separate shares of the members 
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of the family, the plaintiff would be entitled to claim her mainte- 1886 

nanco against the whole estate, and subsequent thereto against the kedTb 

share allotted to her son. But then it appears that since the (jonJlao 
separation in 1290 she has been maint^ned in the family of her Ciiowchby 
son, and os such cannot Justly claim maintenance over again Hskanqini 
from her stepsons, or the share which now belongs to them* 

Possibly, her son could claim contribution from her stepsons for 
the money spent by him for her maintenance, but that is not 
the matter now before us. The result, therefore, is that so far 
as her stepsons arc concerned, this suit must fail. 

The plaintiffs son has preferred no appeal against the decree 
passed by the lower Court, and inasmuch as her maintenance is 
to come out of the share which has devolved upon him, and also 
because it is optional with her either to remain in joint mess with 
her son or not, it becomes necessary to determine what may be a 
suitable allowance for her. Mr. Strange, in his book on Hindu law, 

SCO Vol, I, p. 171, observes as follows: “It,” meaning maintenance, 

“ may be supplied by assignment of land or an allowance of money, 
in either case proportioned to her support, and that of those 
dependent upon her, includiog the performance of charities, and 
the discharge of religious obligations; and this always with 
reference to the amount of the property so as at the utmost 
(as has been said) not to exceed a son's or other parcener’s share. 

In whatever way the provision is made, care should bo taken to 
have it secured. The manner of doing this is discretionary, 
there being no special law dircctiug how provision is to bo made.” 

Seo also Shama Chum’s Vyvasta Darpana, p. 152, and cases 
quoted in Vol. II, pp. 359-361 and 308. In view of the principles 
enunciated above, and bearing also in mind that the performances 
of religious ceremonies, acts of piety, and pilgrimages, are for 
the bcnclit of tho soul of her departed husband, and also for 
her own spiritual benefit, wo think that without following tho 
details which have beeu adopted by the Subordinate Judge, and 
without expressing any opinion as to the necessity or otherwiso 
of performing any particular religious ceremonies, or undertaking 
any particular pilgrimages, we think that, regard being had to 
tho social position of the family, and the annual value of tho 
entire estate which has been found to bo lls. 70,000, and to the 
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“ This Tvas an application to set aside a sale on the grotind of isso 
materia! irregularity in publishing or conductiog that sale. The Ijrajt 
application was made under s. 31 1 of the Code of Civil Procedure. ^ bS” 
The applicants arc the mortgagees, and the question is whether the 
words ‘ any person whose immoveable property has been sold’ Kath 
in s. 311 of the Code of Civil Procedure do or do not include a ^^*s*“* 
mortgagee. The case of Jn the matter of the petition of Bkaga- 
bati Chum BhuUachaijee Choicdhri/ {l)is in point It has hecn 
there decided that the word ' property * in those words means pro- 
perty (le facta and not property de jure. The mortgagee, in my 
opinion, is not the owner of the property de facto ; but 
he is master of it de jure. He no doubt lias n charge on the 
property, and even on the surplus of the proceeds of sale after 
payment of the rent, &c., for the arrears of which it was 
sold. This being so the petitioners cannot apply to the Court 
under a. 311 of the Code of Civil Procedure, and the appli* 
cation is therefore rejected, and the sale Is conflrmeO." 

From this decision the mortgagees appealed to the High 
Court, 

Baboo Troilokya 27atk ^Jitter for the appellants. 

Baboo i?aeA ilcArtW (F/ioseand Baboo Shatoda Pei shad Pog 
for the respondents. 

The judgment of the Court (PniKSEr and BcvEntinr, JJ.) 
was as follows 

The appellants, who arc the mortgagees of a certain tenure 
obtained a decree for foreclosure under e. 86 of the Transfer of Pro- 
perty Act, That decree was made on the 1 Itb September I8S4, 
and declared that, on failure to pay the amount due, the mort- 
gagor's right of redemption should be barred on tlie Slareh 

1885. In that month the mortgagor applied to the Court under 

8. 87 to enlarge the time, and on the Cth April the Court made 
on order fixing the 30th idem as the date on wliich the fortclo- 
sure would become absolute in the event of non-payment 

ircantime, the superior holderof the tenure obtained a decree 
against the mortgagor for rent, and in execution of that decree 
•the tenure itself was sold cn the Cth April 1&S3, (npparcnlly) 

(1) -I li. n., 8 C«lf., 367 ; IOC h. 40. 
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free of incumbrances. On the 10th April, the mortgagees applied 
under a. 311 of tho Cml IVocedure Code to have the aale set 
aside, and on the 5th September fonowing- the Court disposed of 
that application, holding on tho authority of tho case of In the 
matter of the pritffon of J}/ia^al>att Churn- Bhuitachaiyee 
Chowdhry (1), that a mortgagee was not a person whose property 
had been sold within the meaning of that section. Against that 
order the mortgagees now appeal. 

It is pressed upon us on their behalf that a decree for fore- 
closure having been made on the IJth September 188i, the pro- 
prietary right in the tenure passed to the mortgagees on that 
date, or if not then, at any rateoo the )3th March 1885, the 
date on which the foreclosure was to become absolute — it being 
contended that the order of the dth April enlarging the time 
could not have retrospective effect On the other hand, it is 
urged that the proprietary right docs not pass to the mortgagee 
until the foreclosure decree is made absolute, and that no such 
absolute decree has yet been made in this case. 

We think that, looking to the terms of s. 86 of the Transfer 
of Property Act, it may fairly be said that the mortgagees had 
such an interest in the property os entitled them to make an 
application under s 3 Hof the Code. A decree under s. 86 virtually 
has tho effect of declariag the mortgagees* right to the property 
subject to the liability to “ transfer" it to the mortgagor on pay- 
ment of the sura found due within a certain date. If payment 
is not made on or before the date fixed, the mortgagor is ” abso- 
lutely debarred of all right”—- not to the property, but — " to 
redeem the property.” 

In such a state of things it xrotild be as difficult to bold that, 
after a foreclosure decree, the properly still belongs solely to the 
mortgagor, as it would be to hold that it is the property of the 
mortgagee. We think that either the mortgagoror the mortgagee, 
under such circumstances, would be entitled to apply to the Court 
under a 3 11 of the Code, if ho had reason to believe that the 
property had been irregularly or collusively sold. Were wo to • 
hold othcDvise and to say that the mortgagee had no right to 
intervene under that seetbn, the result would be that a mortgaged 
(1) LL.K,8Ciile.,3S7j 10 0. L. R., 4il. 
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ty might be sold "behind the back of the mortgngco for a issfl 
nadequato sum, and ho might thus be deprived of the 
;y for which he had already obtained a conditional decree, 
von to institute fresh legal proceedings to set aside the 
that had been practised upon him. 

accordingly set aside the order of the Munsiff of the 5th 
nber last, and direct that tho appellant’s application bo 
Appellants will have their costs in this appeal. 

. w. Appeal alloived, 

APPELLATE CRIMINAL. 

S^fort Mr. Jutlire MifUr and 3/r. Ju$iic« Giant, 

ADDUL HAMID v. THE EMPRESS.® 
y — r<)iat Code, t. 4G4 — IiiUnliort in /abricaling documenli — P'taudu- 7, 

lent and diehonett/ahrieaUon. 

acciiseil, who was a copyiat in the SubMlivieional OfCce at D, applied 
lerkship thea vacant in that ofllce. An endorsement on his applies* 
ecommendin^ him for the post and purporting to have been made by 
b*divt8ional OQicer of D, was found to kavo been falsely made by 
:u8ed. Tho application was accompanied by a letter, also fabricated by 
eused, purporting to bo from the Collector to tbe Sub>divis!oDal Ofllecr 
Informing tho latter ofQcer that he, tbe Collector, bad aclectcd tho 
d for the vacant post. The Sub'divielonol Officer, having aomo 
ion as to tho genuineness of this letter, wrote a demi-official letter 
i Collector to ascertain whether be had really Avritton it ; and this 
posted in tho local post office the accused fabricated a third document, 
rting to be a letter from the Sub*divisional Officer to tho post master 
’ him to stop tho despatch of the demi-official letter. Tbe accused 
liargcil wUU, and convicted in the Sessions Court of the oSenco of 
ry, under s. 4G4 of the Fensl Code, in respect of the three documents. 

, the conviction was right with regard to the two 6nt documents, but 
regard to tho third document it could not be said that be falsely made 
!icr dishonestly or fraudulently within tbe meaning of tbat aection. 

UE facts of tins case aro sufficieDlly slated ia tho judgment 

he Court (Hitter and Grant, JJ.) 

aboo CTnliVa CAurn Bose, for tho appclIaoL 

7ie Dcpu.'y Legal Itememlraneer (Mr. Kilby), for the Crown. 

Criminal Appeal ICo. 491 of 16 ^'j, against tbe eentenee passed by J. D. 
gsn, Es] , Ses'ioas Judge of Cuttack, dated the 2*th of June 16®G. 
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18 S 6 Tlio learned vakeel for the appellant Las not contested the 
abdol finding of the Sessions Judge, but has contended that -upon 

• that finding the Sessions Judge ought not to have held that the 

The appellant made a false document Tvithin the meaning of s, 4G4 

of the Indian Penal Code in respect of documents X, 0, and 
K, ^vhich formed the subject of the charges framed against the 
appellant The facts of the case are these : The third clerkship 
in the Sub-divisional Office at Budruck having fallen vacant, an 
application, purporting to have been made by the appellant 
■who was a copyist in that office, reached the Collector of Balasore 
applying for the post At the foot of this application there 
■was an endorsement, purporting to have been made by the Sub- 
divisional Officer of Budruck, recommending the applicant for 
the post The document marked X is the endorsement in ques- 
tion, and it has been found to have been falsely made by the 
appellant The document marked C purports to be a letter 
from the Collector of Balasore to the Sub-divisional Officer at 
Budruck, informing the latter officer that he, the Collector, had 
selected the appellant for the vacant post, This is also found 
* to have been fabricated by the appellant. A suspicion haring 
arisen in the mind of the Sub-divisional Officer of Budruck as 
to the genuineness of thb document, he wrote a demi-official 
letter to the Collector of Balasore to ascertain -whether the 
document marked 0 was genuiue. This letter was posted in the 
local post office. The appellant having got an inkling of this 
fact fabricated a letter purporting to be written by the Sub- 
divisional Officer to the address of the postmaster, asking him 
to stop the despatch of bis demi-official letter. This document 
is marked K, and it has been also found that it was fabricated 
by the appellant. The appellant has been found guilty of 
forgery in respect of all these three documents, and has been 
sentenced by the Sessions Judge to three years rigorous impri- 
sonment, that is to say, rigorous imprisonment for one year in 
respect of the foigery of each of these three documents. It 
has been found, and it is dear, that the object of the appellant 
in fabricating two of these documents was to obtain the vacant 
clerkship by deceiving the Suh-dvvisional Officer of Budruck 
and the Collector of Balasore. Upon these facts it was con- 
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tended before us that, under s. 464 of the Indian Penal Cede, 
the appellaut could not bo held to have made a false documeut 
in any ouo of the three instances mentioned above. The con- 
tention of the learned vakeel is that, although ho fabricated these 
documents, still it cannot bo said that he fabricated them 
either dishonestly or fraudulently within the meaning of the 
’definitions of these two words given in ss. 24 and 25 of the 
Indian Penal Code. 

We are of opinion that tliis contention is not sound as regards 
the documents X and C. Whether or not, under the circum- 
stances mentioned above, the appellant may be said to have 
fabricated these two documents “ dishonestly," it is clear to us 
that he fabiicated them fraudulently within the meaning of tho 
definition of that word given in the Indian Penal Code. As 
already remarked, his object was to obtain the vacant post in tho 
Sub-divisional Office at Budruck. His intention, therefore, in 
making these two false documents was to obtain somo pecuniary 
advantage by deceiving the Sub-divisional Officer as well as tho 
Collector In fabricating X his intention was to doccivo tho 
Collector of Balasorc ; in fabricating 0 his intention was to 
deceive the Sub-divisional Officer of Budruck. He, therefore, made 
these two documents falsely ivith a view to deceive the Collector 
of Balasorc and the Sub-divisional Officer of Budruck respectively, 
and with the intention of gaining a pecuniary advantage by 
securing his appointment to the post which was vacant in tho 
Sub-divisional Office of Budruck. That being so, wo think 
that he made these documents fraudulently uilhin tho mean- 
ing of a. 25 of tho Indian Penal Code. But, ns regards K, wo 
are of opinion that the contention of the learned vakeel is 
correct. The iutention uith which tho appellant made this 
false document was evidently to screen himself from detection 
of the fraud which he had already committed by fabricating the 
documents X and C. That being the intention with which K 
was fabricated, it cannot be said that he made that document 
falsely either “dishonestly" or "fraudulently.” Ills intention 
w as not to cause any wrongful loss to another or wrongful gain 
to himself, or to derive fomc pecuniaiy odrantage to himv^IC 
The con\iction, therefore, as regards K must be set aride, but 
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the convictions as I'^ards X and 0 will stand. Having regard 
to the gravitj' of the offence committed by the appellant we 
are of opinion that no lighter sentence than the one awarded 
by the Sessions Judge would meet the ends of justice. We, 
therefore, sentence the appellant to two years rigorous impri- 
sonment in respect of the forgery of X, and leave the sentence 
as regards C unaltered. 

The result is that the comulativo sentence of three years 
rigorous imprisonment awarded by the Sessions Judge will stand. 


FULL BENCH. 


Sir TV. Conwr reikeram, ITn'phl, Chh/ Juitire, ACi', Jutthi JifiUer, 
Mr. JutUee TFthoa, Jilr. Jutltea (TKinftti'j, anil il/'. /urlict Maephmon. 
SUHENDER NaTH PAL CHOWDEIIiy and wrasRS (DeresDAtiTSj c. 

BltOJO NATH PAL CHOWDaiiyAND ANornes (PiAiwrirw)« ’ 

Sta'2uAtfata'-Aimt$ii.hkl%tg in <fndenc« of dtertt ta former «w«, 

Th« pUiotkiTs, at purchasers of a share of an estate, sued to recover their 
share of the reat of certaio tenures held la that estate by the defeodaDts. 
The defendants denied being in possession as alleged. Another co-sharer 
in the same estate had previously biought s eult agtinst the same defen- 
dants for the rest of the eame teoures, and la that euit the present plainti£s 
and other co-sharers of the estate were made co-defendants, and the decision 
IQ that suit was that the present defeodants were in possessiou and were 
liable to pay to the then plaintiff Ins share of the rent. 

ffgld, (Mittbr, J , difsentiogl that the decree in the former suit was not a 
rts judicata or evea admissible as evidence In the present suit. 

This case was referred to a Full Beach by MoHojfELli 
aud Ghose, JJ,, on the 21st April 1886, with the following 
opinion 

The plaintiffs, who are the proprietors of I anna 8 gundas 
share of a certain estate. Turf Eanaghat, sued to recover from 
the defendants Surender Nath Pal Chowdbry and others, their 
share of the rent said to be due on account of certain tenures 
•full Bench Reference in Appeals from Appellate Decrees No. 1740 and 
1741 of 1885, from the decrees of J. Crawford, Esq., OfllriatingrJndge of 
ZilUNuddea, dated the J3th May 1685, reversing the' decrees of Baboo 
Jogeodra Nath Jllfter, Monsiff of Raoaghat, dated 25th October 1884. 
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held by them by nf ptirt Imoh. 'I'lin iiifttli ii|' lh>' 

defendants wan thfil (Ii«i lui'l IimI h*M'ti )int)iiMly 
in the plaint, nor w<Tn (h»t|r mid num hud 

hence they wern tjfiahiM Li ray wlmllmr Him nahl loiimot 
in their ponne?nioii, 'I'Ijm ri'miR iif IliU ilurmnm wan (hat th" 
plaintins were pnl, (/I pro'if Hml Him ioiiiliiirt (i|hij((ii| tii Dm |i1idht 
>vcro in the <]<ifiiii>laiilV |i<>n=i<t(ii|tHi, It ii|i)iiana Hial lumthor 
co-sharer of the raiiia oRlaUt had |it<tvl(iiiMy hioiijdii u suit nuatiinti 
these defendants for thn r«nl. of tii">a(i v«iy l«<tiiiii'n, mid III Hint, 
Biiit the prenent phiinHirs mid Him nlhnr iMi>nlmio|n nf llin I'slntn 
were made C 0 'd«!r«ndaiitH, 'l‘ln» dafimmi wiia nliinwt lili'iilli'iilly 
the same an in rained in thin (’(tio, mid Him (ImiiiI, wIiIkIi liad In 
try the suit f'liitid that Iheno d'lr'indaiila wmii In piinnnnnliiii nf Hm 
tenures, and wern liahln Li pay Li Him philiillOii in tlint niilL ilitili' 
share of the ri'iil. 

The plnintilTn in tliis suit, In nu|i|inrlMf Hndr cnnit, nildiii'ial ns 
evidence tho jndj'inent in the fdiMVo rase, and tlm iiuilii i)UCHt|oii 
that hns licon dircnsn<'<i lioforu ns {s, wIiMthnr thn siili) Jndipimnl 
is evidence or not. 

The lower Appellate Court lias to a (front oslimt lolled 
tjpon the said jndginont an evidence showinjf Hint the ilnfnndants 
arc in posnennion of the tenures in qucHtion, and han nooouliiigly 
given the plainlilTs a decree. 

The appellants have contended before ns that the said judgmont 
is no evidence whatever under tho Kvidenco Act, nnti that the 
result of the Full Bench decision in the case of OuJJii JaiI v. 
Fatteh Lai (1) is to tho same effect. It is argued, and it seems to 
us that this argument Is well founded, that what tho said Full 
Bench practically decided was that, except in tho case of jndg* 
ments in rem, and judgments relating to matters of public 
nature, a judgment in order to be cvidcoco must bo such an 
would operate by way of estoppel or rtsjiuUcata. 

A recent Full Bench of this Court, in the cavj of Crojo 
Jiehavi -Vilfrr v. Knlar yath ilorumdar \^), has ruled in a 
case where tho parties were not arrayed as plaintiff and defendant 
in a previous suit, but as co-defoodanLs, that the judgment in 
that suit is not rrs yudicafo. But the question was not 
0) I. u n , c c*ie., i:i. (?) I. L. n, 12 t?.\ 
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18S6 therein raised whether the said judgment, though not res 
SoRESDEB jv-dicata, was evidence or not. 

CiiowDHET result of the Full Bench decision in the case of 

^ Lai be as the appellants contend, then certainly the judgment 

Pal adduced in this case should not have been received and acted upon 
CnownnET. evidence. But then it appears that the authority of the said 
Full Bench case has been shaken by the subsequent Privy Council 
decision in the case of Run Bahadur Singh x.Lucho Koer [1) 
and by the decisions of this Court in the case of Peaji’ il/o/tun 
V. Drohomogi Bahia (2), and in the case of Hira Lai Pal 
t V. Hills (3), In the case before the Privy Council, although the 

Judicial Committee held that the prenous judgment between 
the parties was not res they still treated such judgment 
ns evidence in the case. It would also appear that the judgment 
in a certificate case under Act XX^TI 18C0, and a proceeding 
before the Magistrate in a recognizance case, were also relied 
upon as evidence by the Judicial Committee, and this they could 
not do if the contention raised by the appellants in the present case 
^ ere correct. In the case of Peari Mohun HuJeeiji v, Brohomoyi 
Babia (2) a judgment although not inter partes was held 
to be admissible as evidence as showing the nature of the posses* 
sion of the defendaot: and in the last mentioned case, vis., the case 
of Hira Lai Pal v Hills (3; a rent decree of a similar charac- 
ter was used as evidence for the purpose of showing that rent 
was successfully claimed for the lands which were in the subse- 
quent suit alleged to be lakheraj. 

We do not understand why, if the judgments which were 
dealt with in the two cases of Peari Hohiin Mukerji and Hira 
Lai Pal could be properly used as evidence for one purpose or 
another, the judgment adduced in this case could not be used 
as evidence for the purpose of showing that, in the suit of another 
co-sharer of the same estate, it was found that the defendants 
were in possession of the tenures in question 
It seems to us that the question raised before us is of con- 
siderable importance, and one which often arises in our Courts; 
and we therefore think it necessary to refer the following 
- (1) I. L. R., 11 Calc., 301. (2) I L.T., 11 Calc., 745. 

(3) IlC.L. i:., 523. 
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question to a Full Bench : Whether under the circumstances 
stated, the judgment in the prcrious case is evidence or not. 

Baboo Rash Bthat'y Ghose and Baboo Biprodas Mukei'ji for the 
appellants. 

Baboo SrtnatA Boa and Baboo iTjsftori Zcii j^ircar for the re- 
spondents. 

Baboo RashehaH Ghose for the appellants.*— The judgment 
referred to operates cither as res judicata or is no evidence at all 
in the present case. It has not the effect of res judicata-^Brojo 
Behari Hitter v. Kedar Kath Hazumdar{\). Therefore it is 
not admissible as evidence— Lull v. Ratteh LaXl (2) ; Banes 
V. Loxendes (3^ explained. 

Baboo Srinath Daes for the rcspondcDts.— The decision in 
Gajju Lall is contrary to the provisions of the Evidence 
Act It is clear from the concluding portion of a 43 of the 
Act that judgments, although they may not operate by vray of 
res judicata, are admissible in evidence if they are relevant 
under any other section of the Act. The authority of Gajju 
Lall (21 is narrowed down by subsequent decisions which 
govern the present case— Run Bahadur Sinff v. Luelto Koer (4) ; 
Peari Hohun Mukerjee v. Droho J/oyi Duhia (5; ; JliraLal Pul 
v. Jlills (C!. 

Baboo A't-wori Lai Sircar on the same’ Bide— Tho present 
case is distinguishable from Gajju Lai (2X - Without calling 
in question the authority of Gajju Lai, the judgment here 
is good evidence as showing the identity of the land in 
dispute, and is admissible under a 9 of the Evidence Act. 
It is also admissible under a. J3, ci (6) of the Act See a. 13, 
Explanation V of the Civil Procedure Code; the judgment 
referred to is not only evidence but operates by way of res 
judicata. 

Baboo BasWqri Ghose in reply— Jfohien Mtlerji 
V. Broht) J/oyi Bj^ia (5), and Jltra Lai Pal v. Jlills (Cj, arc 
not applicable, 

(}} / L. n, I2CU}<*, £«>. (4) L L K, Jl 

( 2 i I. L. i:., f. ale, in. ( 5 ) I. L. tU, II C*!r, Til. 

(3} 1 Dins K. C\ CC^ (CJ L- IL, 11 C*J-, Li9, 
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18 S 6 The following opinions were delivered hy the Full Bench:— 
soRESDEB MnTER, J. — would answer the question referred to us in the 
CH^wonaT ^®rmative. For the reasons given by me in roy judgment in 

*' Lai V. J'aUeh LmI (1) I think that the iudconeut in 

Bkojo NATO , , . .. . 

Pal the previous case is evidence under s. 9 of the Endence Act bear- 

Chowduet. jjjg \ipon the question of the identity of the tenure in respect of 
which the present suit has been brought with the tenure in res- 
pect of which the previous suit was brought 

PethzuaM, C J. — ^The plain tids claim to be entitled, by pur- 
chase, to a 1 anna 8 gundas share of an estate, under which 
estate they allege that the defendants hold certain tenures ; and 
this suit is brought to recover their share of the rent of the 
tenures. The question referred to us is whether a decree obtain- 
ed in a former suit by another sharer in the same estate against 
the same defendants is admissible in endeuce, the object being 
to prove the defendants’ possession of the tenures. 

When that decree is examined, all that appears from it (and . 
nothing but the decree itself was put in) is this ; that the 
plaiatiff in that suit had acquired also by purchase, a share in 
the same estate in which the now plaintiffs say they have a share, 
and ho sued defendants for their separate share of the rent 
of the same tenures now in question, making the now plaintiffs 
co-defendants ; they did not appear. Two defences were raised ; 
first, a denial, or at least a refusal to adroit possession of the 
tenures. This was found against the defendants. The second 
defence was limitation, on the ground that the person entitled to 
the particular share of the rent then sued for had not received any 
rent for more than twelve years. As to this, the Court said, first 
that there was some evidence of receipt of that share of the rent 
^Y^th^n twelve years ; and, secondly, that however that might be, 
the defendants being in possession of the tenures were liable for 
the zemindari rent, and could not therefore repudiate any parti- 
cular share of it. On this we think it clear that no question of 
ifs judicata can possibly arise. The test is mutuality. If the 
former suit had been dismissed, could it have been said that the 
now plaintiffs were barred * Might they not have said, we had and 
Jl) I Bing. N. C., COG. 
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have to do with our own shares, wo neither knew nor cared about 
other people’s shares : why should we have meddled in their suit ? 

Apart from res judicata, the question whether the decree 
referred to was admissible in evidence is, we think, concluded by 
the two Full Bench cases, Oujju, Lai v. Fatteh Lai (1) and 
Brojo Behari Mitter v. Kedar Nath Mozumdar (2). 

As the judgment in question was the ground of decision in the 
lower Appellate Court this appeal must prevail. The decree of 
that Court will be set aside, and that of the first Court affirm* 
ed with costs in all Courts. 

K. sr. c. Appeal allotved. 

(1) I.L.B. 6Ca1c., 171. (2) I.L.R.12 Calc.680. 
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